5 IDENTIFICATION MEASURES RELIANCE ON OBLIGED PERSONS

5.1 Overview

1. Insome strictly limited cases, a_supervised person may meetits obligation to comply with

Article 13(1)(a)or (c)(ii) (CDD); Article 15(1)(a), (b), (d), (e) or (g) (Enhanced CDD measures);
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or Article 15A (Enhanced CDD Measures in relation to PEPs) of the Money Laundering Order)
and AML/CFT Codesof Practice by placing reliance on measures that havealready been
applied by anobligedperson tofind out the identity ofa mutual customerand to obtain |

evidence ofidentity.

2. Inorderto considerwhatreliancemightbe placed onan obliged person, a_supervised perso
will first need to determine what elements ofidentity must be found outand whatevidence
of identityisto be obtained forits_customer. It will do soin accordance with Article 3 ofthe

Money Laundering Order and the AML/CFT Codes of Practice setoutin Sections3,4and 7,
andwill alsotake intoaccountitsrisk assessment forthe customer. Once ithas determined
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whatidentification measuresitis to apply, a_supervised person canthen consider whether

those measures have already been applied by an obliged person.

3. Whereanobliged person has metits customer, whois residentin the same country or

territory as the obliged person, the measures thatithas taken tofind outidentity and to
obtain evidence ofidentity will be different to the identificationmeasuresthat must be
applied by the supervised personin a case where the supervised person is residentin a

differentcountry or territory to the obliged person and customer, and where ithas not met

its customer. Evenina casewherethe supervised person and obliged person have meta

customerandare residentin the same country or territory, the measures taken by the

obliged person may still differto those to be applied by the_supervised person to the extent
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thatotherfactors are different, forexample the nature ofthe product orservice to be
provided.

4. The effectof this is thatthe obliged person may not have found outall ofthe same
information onidentity asthe_supervised person needs, and may have obtained evidence of|

identity using different documents, data orinformation. This means that, in practice, the
scope to place reliance may sometimes be quite limited, and thatit may be necessary fora
supervised person to find out more information on identity and obtain evidence forthat |
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aspectofidentityitself.

5. However,itis notnecessary_forthe obliged person to have found out identity or obtained
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evidence ofidentity exactly inlinewith policiesand proceduresapplied by the_supervised

person, since guidance notesin Section4 provide thatthereare different ways in which to

apply identification measures. Also, wherethe obliged person is outside Jersey, different
requirements and guidance willbe applicable.

6. Where anobliged person meets the requirements outlined in Article 16 ofthe Money
Laundering Order, a supervised person is permitted to placereliance on the obliged person t

the supervised person’s customer

any beneficialownerorcontroller of that customer

any third party for which that customeris acting
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any beneficialownerorcontroller of a third party for whomthat customeris acting

any person purportingtoacton behalfofthat customer.

7. ltisnotpossibletoplace reliance onan obliged personto obtaininformation onthe purpose
andintended nature ofa business relationship or one-off transaction, nor to apply on-going
monitoring duringa businessrelationship.

8. Setout belowis atablesummarisingthe aspects of CDD that, in the absence of other
provisions, the supervised person must undertakeitself:

Always required
Article 16(2)allows reliance upon an obliged person

Risk assessment

ID customer

ID third parties

ID personacting for Verify authority to

customer act
Identification measures | Where customer not Understand
CDD individual: ownership/control
structure

ID beneficial

owners/controllers
Obtaininformation on purpose/nature
Scrutinising transactions/activity

Keep documents/information up-to-date

On-going monitoring

9. Further, Article 16 ofthe Money Laundering Order cannot be appliedinany casewhere:

asupervised person suspects money laundering or the financing ofterrorism Deleted: firm ]
asupervised person considersthatthereis a higherriskof money laundering orthe financing of [ Deleted:, in any case where afirm ]
terrorism on the basis of a risk assessment carried out under Article 16(4) of the Money
Laundering Order(see Section5.1.1)or Deleted:, (see ), orwhere the obliged personhas a |
relevant connection to acountryorterritory that is
the obliged person has a relevant connection to an enhanced risk state (see Section 7.5). subject to a FATF call to applyenhanced CDD measures
(see Section 7.5).
10. Whilstthe information on identity found out by the obliged person must be provided to the
supervised person immediately before establishing a businessrelationship or carryingouta Deleted: firm ]
one-off transaction, a_ supervised person is notalso required toimmediately obtain evidence Deleted: firm ]
of identity. Evidence ofidentity may be held by an obliged person, solongasthe_ supervised -
X R . R X . o 1y Werm————— Deleted: firm ]
person is satisfied that the obligedperson will provide the evidence thatitholds on request
and withoutdelay. However, itis notuncommon for evidence ofidentity to be called forat
the same time asinformation onidentity is provided by the obligedperson.
11. Examples of obliged persons include, but are not limited to: [ Deleted: Inter alia, an ]
aninvestmentadvisorwhoarranges fora customerto investina financial product provided by
a supervised person, where the investment is to be held in the name of the customer and Deleted: may
not that of the investment advisor Deleted: :

a trust company business who establishes a bank or investment account for a client company,
trustor foundation
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alaw firm thatis a_supervised person carrying on specified Schedule 2 business

anaccountancyfirmthatis a supervised person carrying on specified Schedule 2 business.
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16.

17.

a customerof the obliged person
a beneficial owner or controller ofthat customer,
a third party for whomthat customeris acting

a beneficial ownerorcontroller ofa third party for whom that customeris acting

apersonpurportingtoacton behalfofthat customer.

A supervised person will remain responsible forthe satisfactory performance ofall elements|

of reliance identification measures. As noted in the Glossary above, in this Handbook reliance

AN
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<#>A firm

identification measureshas the meaningsetoutinArticle 16(1)ofthe Money Laundering

—
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Order.

However, where the measures taken by a supervised person are reasonable, it willhavea
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defence should the obliged person fail to have performed satisfactory measures.

Outsourcingarrangements are notincluded within the scope of this section, as these are
distinct from circumstancesin which reliance is placed onan obliged person.Inan
outsourcingarrangement, the customer will have a direct relationship with a_supervised
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person and notwith the provider of the outsourcedservices. Although the provider of the
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outsourced services may have substantial contact with the customer, the customeris a
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customerof the supervised person and not of the provider ofthe outsourced services. The

Dproviderof the outsourced services will be carrying on the outsourced activity forthe

Deleted: delegate carrying on

supervised person accordingto the terms ofa contract with the supervised person. An
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example ofa typical outsourcing arrangementis where a trustee ofa collective investment
scheme outsources the management ofthe scheme to an external party. |
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1
Where information onidentity found out or evidence of thatidentity is passed by an obliged \

person to a supervised person in order to comply with requirements to counter money
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laundering and the financing ofterrorism, the Data Protection (Jersey)Law 2018 restricts the

use of the information tothat purpose, except whereanother condition for processing
personal dataapplies.

A customermay be anindividual (or group of individuals) orlegal person. Section 4.3 of this

Deleted: firm but
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Handbook deals with a_customerwhois anindividual (or group of individuals), Section 4.4
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dealswitha customer(anindividual orlegal person)whois acting fora legal arrangement,

Deleted: firm.

andSection 4.5 deals with a customerwhois a legal person. The Glossary above provides a
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definition of customerfor the purposes of this Handbook.

Under Article 16(1) of the Money Laundering Order, in this section “customer of the obliged
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18.

L@)

In some strictly limited circumstances, Article 16(2) ofthe Money Laundering Order provides
that a relevant person may be considered to have applied the reliance identification measures
where such measures have already been applied by an obliged person. Obligedperson meanls
a person who the relevant person knowsor has reasonable groundsfor believing is:
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https://www.jerseylaw.je/laws/current/Pages/15.240.aspx

> arelevantpersonin respect of whom the Commission dischargessupervisory
functionsthatis overseen for AML/CFT compliancein Jersey,

> aperson who carrieson equivalent business (refer to Section 1,8).

19. Reliance must alwaysbe subject to a number of conditions.

20. The first condition (Article 16(2)(a) ofthe Money Laundering Order)is that the obliged person
consentsto being relied upon.

21. The second condition (Article 16(4) ofthe Money Laundering Order)is thatidentification
measures have been applied by the obliged person in the course of an established business
relationship or one-offtransaction.
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[ Deleted:; or
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relevant person obtainsadequate assurance in writing that the obliged person:

» has applied reliance identification measuresin relation to the customer,

22. The third condition (Article 16(4)(q),(b),(c)and (d) of the Money Laundering Order)is thatthe .. [ Deleted:), (
o { Deleted: ), (

[ Deleted:;

> has not itself relied upon another party to have applied any reliance identificationmeasures, .- [ Deleted: ;

» has not, in reliance on any provision in Part 3A (or if the obliged person isnotin Jersey, a
provision of similar effect), applied measuresthat are less than equivalent to the reliance
identification measures

) is required to keep, and does keep, evidence of the identification asdescribed in Article
3(4)(b) of the Money Laundering Order relating to each ofthe obliged person’scustomers,
including a record of such evidence.

23. The fourth condition (Article 16(2)(b) of the Money Laundering Order)is that the obliged
person immediately providesthe relevant person with the informationobtained from
applying the reliance identification measures.

24. To the extent thatrelianceisplaced on an obliged person to keep hold of the evidence
obtained under reliance identification measures, the fifth condition (Article 16(5) of the
Money Laundering Order)is that the relevant person obtainsadequate assurance in writing
thatthe obliged person will:

> keep thatevidence untilthe evidence hasbeen provided to the relevant person, or

until notification isreceived from the relevant person that the evidenceisno longer
required to be kept,

U

[ Deleted:; and

[ Deleted:

Deleted:; and

> providethatevidence to the relevant person at its request, and without delay.

25. The sixth condition (Article 16(3) of the Money Laundering Order)is that, immediately before
placing reliance, the relevant person assesses the risk of placing reliance and makes a written
record as to the reason why it is appropriate forit to placereliance on the obligedperson,
having regard to:

> the higherrisk of money launderingorthe financing of terrorism should the obliged

person fail to carry outany action specified in the assurancesobtained under
Paragraphs22 and 24 above

> therisk thatan obliged person willfail to provide the relevant person with evidence

without delay ifrequested to do so by the relevant person. See Section 5.1.1 below.

26. Under Article 16(8) of the Money Laundering Order a relevant person who relies on an
obliged person underthisArticle must conduct tests in such mannerand atsuch intervals as
the relevant person considersappropriatein all the circumstancesin order to establish
whether:
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> the obliged person hasappropriate and consistent policiesand proceduresin place to

apply reliance identification measures | { Deleted: ]
I

> ifthe obliged person hasnotalready provided the evidence to the relevant person,
the obliged person doeskeep the evidence they have obtained during the course of
applying reliance identification measuresin respect of a person,

Deleted:he has ]
Deleted:; and ]

»  theobliged person will provide that evidence without delay ifrequested to do so.

27. Under Article 16(8)(c) of the Money Laundering Order, testing should take into consideration
whetherthe obliged person may be prevented, by application oflaw, from providing | e { Deleted: a customer ]
information orevidence, e.g. secrecy legislation.

28. If, as a result of carrying out any such test, a relevant person is not satisfied that the obliged
person has appropriate and consistent policiesand proceduresin place, keepsevidence, or
will provide it without delay ifrequested to do so, in that particular case, Article 16(9) ofthe
Money Laundering Order requiresthe relevant person to apply reliance identification
measuresimmediately.

29. Article 16(6)(a) of the Money Laundering Order providesthat a written assurance will be
adequateifit is reasonably capable of being regarded as reliable and a relevant person is
satisfied thatit is reliable.

30. Article 16(6)(b) of the Money Laundering Order providesthat written assurancesmay be
provided each time thatrelianceisplaced orthrough a more general arrangement with an
obliged person that hasan element of duration, e.g. termsof business.

31. Article 16(7)states that a relevant person (including a person who wasformerly a relevant
person) who has given an assurance to another person under Article 16 (5) (or underan
equivalent provision that appliesoutside Jersey) must, if requested by the other person,
provide the person with the evidence obtained from applying the reliance identification
measures.

32. Article16(11)of the Money Laundering Order states that nothing in thisArticle permitsa
relevant person to rely on the reliance identification measuresof an obliged person if:

> the relevant person suspects money laundering or the financing of terrorism, | { Deleted: ]

> therelevantperson considersthatthere is a higherrisk of money laundering on the
basis of the assessment made under Article 16(3) of the Money Laundering Order, | { Deleted: o ]

> theobliged personisa person having a relevant connection with an enhanced risk
state (within the meaning of Article 15 of the Money Laundering Order).

33. Notwithstanding that reliance may be placed on an obliged person, Article 16(10) ofthe | { Deleted: ]
Money Laundering Order states that a relevant person is liable for any failure to apply
reliance identification measures.

AML/CFT Codes of Practice

34. To the extentthatreliance is placed onan obliged person, a_supervised person mustbe able| .. { Deleted: firm ]
to demonstrate thatthe conditions required by the Money Laundering Order are met.

35. All evidenceofidentity passed by the obliged person to a supervised person (on request) | { Deleted: firm ]
must be confirmed by the obliged person as being a true copy ofeitheran originalor copy
documentheldonits file.
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Guidance notes

Assurance in writing about relianceidentification measures

36. A supervised person may demonstrate thatit has obtained adequate assurance in writing [ Deleted: firm

from anobliged person under Article 16(4)(a) ofthe Money Laundering Order thatithas
applied reliance identification measuresto the customer, where the obliged person:

provides information on identity thatithas found outusinganinformation tempIatqgﬂr]q.NmMM_,__,,..,.-v--”-[ Deleted:, such as that published in Appendix C;

explains what evidence ofidentityit has obtained.

37. An assurancethataddresses the matters listed in Paragraph 36 above will be considered to [ Deleted:37

be reasonably capable ofbeing regarded as reliable under Article 16(6)(a) of the Money
Laundering Order.

38. As stated atArticle 16(4)(b) ofthe Money Laundering Order and referenced in the statutory
requirementssection above, a supervised person mustnotrely onanobliged person whois in
turn relyingonsomeone else (also known as a chain ofreliance).

39. Where, as aresult of Article 16(6)(b) of the Money Laundering Order, a supervised person . [ Deleted: firm

has a more generalarrangement with an obliged person, such as terms of business, that
more general arrangement may be used to explain what evidence ofidentity will routinely
be obtained by the obliged person.

Access to evidence ofidentity

40. A supervised person will have demonstrated that an obliged person is providing evidence of [ Deleted: firm

identity withoutdelayifitis provided within two working days. If it is provided laterthan
five working days, itis not provided without delay. Ifitis provided between two and five

working days, the supervised person mustbe able to show why this constitutes provision Deleted: entity

without delay based on the nature ofits customerbase. Inorderto demonstratethatithas Deleted: client

adequately assessed a delay, the supervised person is expected to provide detail ofthe
reasons_forthe delay, how many days evidence remained outstanding, how many times a

Deleted:the reasons forthe

delay hasoccurred previously across the supervised person’s practice, as wellas the Deleted: refevant

Board/seniormanagement’sconsiderations. Deleted: as to what led to

5.1.1 Assessment of Risk Deleted:firm’s

Deleted: decision-makers’
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41. Theriskfactors thatare setoutinthis section willalso be relevanttoa customerrisk Deleted: client

assessmentthatis conducted underSection 3.3.4.1inthe cases highlighted atSection4.4 . pajeted: Sections

andSection4.5.

Deleted: (paragraph 70)

Statutory requirements (paraphrased wording) Deleted: (paragraph 122).
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42. Before relying upon the obliged person, the relevant person must assess the risk of doing so
and make a written record ofthe reasons the relevant person considersthatit is appropriate
to do so, having regard to two risks.
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43. The first is the higher risk of money laundering or the financing ofterrorism should an obliged
person fail to carry outany actionsspecified in the assurances obtained under Articles 16(4)
and (5) of the Money Laundering Order.

44. The second is the risk that an obliged person willfail to provide the relevant person with | [ Deleted: ]
evidence without delayifrequested to do so by the relevant person.

45. Article 16(3) of the Money Laundering Order requiresa relevant person to prepare a written
record of the reason why it is appropriate to place reliance on an obliged person.

46. In a case where, fora particular Business Relationship, testing under Articles 16(8)and (9) of| .. [ Moved down [1]: AML/CFT Codes of Practice | ]
the Money Laundering Order highlights thatan obliged person:

has notapplied the necessary reliance identification measures Deleted: (i)

does notprovide adequate, accurate and currentinformation Deleted:; (ii)

does notkeep evidence ofidentity foras longas is necessary or

will not provide that evidence without delay when requested todo so, Deleted:;

Deleted: (iv)
Deleted: firm

asupervised person mustreview the basis upon whichithas placed reliance on that obliged|
person for otherrelationships (ifany)in orderto determine whetheritis still appropriate to
doso.

(

[ Deleted:; (iii)
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Guidance notes

47. Immediately before relying upon an obliged person, a_supervised person may demonstrate [ Deleted: firm ]
thatithas hadregardforthe higherrisk of money laundering and the financing ofterrorism,
andriskthatan obliged person will failto provide the supervised person with evidence of [ Deleted: the ]
identity withoutdelayifrequested todoso, where it considers the following factors: ’ [ Deleted: firm ]
the stature and regulatory track record of the obliged person [ Deleted:; ]
the risks posedby the country/territory in which the obliged person is based. Factors to considgr [ Deleted: or ]
include thosefound atSection 3.3.4.1 of this Handbook [ Deleted:: ]
the adequacy of the framework to combat money laundering and the financing of terrorism in
place in the country/territory in which the obliged person is based and the period of timg __..|  Deleted: or
thatthe framework has beenin place Deleted: : ]
the adequacy of the supervisory regime to combat money laundering and the financing of
terrorism to which the obliged person is subject [ Deleted:; ]
the adequacy of identification measures applied by the obliged person to combat money
launderingandthe financing of terrorism.
48. A supervised person may demonstrate thatit has considered the adequacy of identification | [ Deleted: firm ]
measures applied by an obliged person where it takes one or more of the following steps:
reviews previous experience (if any) with the obliged person, in particular the adequacy and
accuracy of information on identity found out by the obliged person and whether that
informationis curreng | _.{ Deleted:; )
| [ Deleted: This version is effective from: 31 May2021 ]
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makes specificenquiries, e.g. through use ofa questionnaire orseriesofquestiong
Deleted:;

reviews relevant policies and procedures to combat money laundering and the financing of

terrorisminplace atthe obligedperson, [ Deleted:;

where the obliged person is a member of a financial group, makes enquiries concerning the
extenttowhich group standards are applied toand assessed by the group’s internal audit
function.

49. In some strictly limited cases, a supervised person may meetits obligation to comply with

Article 13(1)(a)or (c)(ii) (CDD); Article 15(1)(a), (b), (d), (e) or (g) (Enhanced CDD Measures);
or Article 15A (Enhanced CDD Measures in relation to PEPs) of the Money Laundering Order,
andthe AML/CFT Codes of Practice by placing reliance on similaridentification measuresthat
have alreadybeen applied by a party outside Jersey who is a member ofthe same financial
group as the supervised person, but is notalso an obliged person.

50. The effect of Article 16Aof the Money Laundering Order is therefore to extend the
application of Article 16 toan ‘external person’ who could not otherwise be relied on, and
the six conditions and provisions fortesting outlined in Section 5.1 apply to an external
personinthe samewayastoanobliged person.

51. Under the definitions provided in Article 16A(1) of the Money Laundering Order, in this
section ‘external person’ means a person outside Jersey, who:

isnotanobliged person

is a memberofthe same financialgroup as the supervised person and

carries on a business which, if that business were carried on in Jersey, would be a supervised
business.

Statutory requirements (paraphrased wording)

16

52. In some strictly limited circumstances, Article 16Aofthe Money Laundering Order provides
thata relevant person may be considered to have applied similar identification measures
specifiedin Article 3(2)(a), (aa), (b) and (c) of the Money Laundering Order where such
measures have already been applied by an external person.

53. Under Article 16A(2)(c-f) of the Money Laundering Order, in order to placereliance on an
external person, the financialgroup to which the relevant person and external person belong
must:

> __apply CDD measures and record-keeping requirementsin line with the Money
Laundering Orderor inline with FATF Recommendations10, 11 and 12

[ Deleted: This version is effective from: 31 May2021
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> __maintain a programme against money laundering and the financing of terrorism
which includespoliciesand procedures by which every member ofthe group who
carrieson afinancial servicesbusiness (or equivalent)sharesinformation thatis
appropriate forthe purpose of preventing and detecting money laundering and the
financing ofterrorism (an AML/CFT programme)

> ___adequately mitigate any higher risk of money laundering and the financing of
terrorism through itspoliciesand procedures

> ___be supervised by an overseas requlatory authority in itsimplementation of CDD
measures and record-keeping requirements, and itsAML/CFT programme.

54. Article 16(A)(2), (3), (4), (5) and (6) of the Money Laundering Order states that relianceis
alwayssubjecttoa numberof conditions. These are outlined at Paragraphs20to 25 above
where references to “obliged person” should be read as referring to “external person”.

55. Articles16(A)(7) and (8) of the Money Laundering Order state that reliance must alwaysbe
subjectto testing. Provisionsin this respect are outlined at Paragraphs 26 to 28 above, wher

b

references to “obligedperson” should be read as referring to “external person”.

56. Article 1(5) of the Money Laundering Order explainsthat a person is a member of the same
financial group asanother person if thereis, in relation to the group, a parentcompany or
otherlegal person that exercises control over every member of that group for the purposes o|

f

applying group supervision under:

> __the Core Principles for Effective Banking Supervision published by the Basel
Committee

> __the Objectivesand Principlesfor Securities Requlation issued by |0SCO or

> __thelnsurance Supervisory Principlesissued by the IAIS.

57. A supervised person may notrely on an ‘external person’ whereit suspects money launderin,

or the financing ofterrorism, considers that there is a higherrisk of money laundering or thg

financing ofterrorism on the basis ofa riskassessment carried outunder Article 16(3) ofthe

Money Laundering Order, or where the external person has a relevant connectiontoan
enhanced risk state.

58. Despite a supervised person’sreliance on an ‘external person’ under Article 16A(9) of the
Money Laundering Order, a supervised personis liable forany failure to apply similar
identification measures.
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