8 REPORTING MONEYLAUNDERING AND FINANCING OF
TERRORISM

"| Deleted: 9
Please Note:
Regulatory requirements are set withinthis section as AML/CFT
Codes of Practice.q|

8.1 Overview of section

This section contains references to Jersey legislation which may be
accessed through the JFSC website.

Where terms appear in the Glossary this is highlighted through the
use of italictext. The Glossary is available from the JFSCwebsite.

1. Under the Proceedsof Crime Law and Terrorism Law, where any supervised person conducting
supervised business in or from withinJersey knows or suspects, or has reasonable grounds
for suspectingthatanother personis engaged in money laundering or the financing of
terrorism, then it mustreportits knowledge or suspicion to the JFCU.
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Deleted: forms a knowledge, suspicion
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2. Under the Money Laundering Order, a supervised person musthave procedures in place for
reporting knowledge or suspicion of money laundering or the financing of terrorism activity
to the JFCU.
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3. This section outlines the statutory provisions concerning reporting thatapply to:

> anemployeeofa supervised personand { Deleted: (i) )
> asupervised person,inthe course ofcarryingonanytrade, profession orbusiness . % Deleted: relevant }
A Deleted: ;
It alsosets AML/CFT Codes of Practice forand provides guidanceto: J
[ Deleted: (i) ]
> .employees makinga reportto their MLRO (or deputy MLRO) (referredto as an [ Deleted: relevant ]
InternalSAR)and { Deleted: (including Schedule 2 business). ]
> MLROs (and deputy MLROs) makinga reporttothe JFCU (referred to as an external ( Deleted: ); )
SAR).
4. This sectionalso considers the consent that must be sought from the JFCU before proceeding
with a transaction orcontinuinga businessrelationship, and the application of tipping off
provisions.
5. An important precondition for makinga_ SARis to know enough about a business relationship | [ Deleted: report ]
or one-off transaction to be able torecognise whatis “unusual”. Such knowledge is
dependentupon the application of identification measuresand on-going monitoring.
6. A SAR may alsobe based oninformation from othersources, including law enforcement leted: report
agencies, othergovernmentbodies, the media, orthe customer. leted: dlient

7. Whilst this section describes reports madeto the JFCUunderthe Proceedsof Crime Lawand |
Terrorism Law as SARs, depending on the circumstances such reports may involve knowledge
of money laundering or the financing ofterrorism, rather than suspicion (or reasonable
grounds for knowledge orsuspicion).
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8.2 Reporting knowledge or suspicion
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8. Legislation deals with reporting by a supervised person and employees in the course of
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carryingona supervised business jn two ways:



https://www.jerseylaw.je/laws/unofficialconsolidated/Pages/search.aspx
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> thereis areportingrequirementunderArticle 34D ofthe Proceeds of Crime Law and
Article 21 of the Terrorism Law -when a SAR mustbe made whenthere is
knowledge, suspicion or reasonable grounds for suspecting thatanother personis
engagedin money laundering orthe financing ofterrorism, or any property
constitutes orrepresents proceeds of criminal conduct, oris ormay be terrorist
property.

> thereis protection for reporting under Article 32 of the Proceeds of Crime Law and

underArticle 18 of the Terrorism Law,when there is suspicion or beliefthat any { Deleted: -

property constitutes or represents the proceeds of criminal conduct, orthat property
is terrorist property. Where the person makingthe report doesanyactordeals with
the propertyinany way which would otherwise amount to the commission ofa
money laundering orthe financing ofterrorism offence, the person shall not be guilty
of thatoffence (where certain conditions are fulfilled) where it makes a protective
report.

9. In practice, a report madein accordance with the reporting requirement will also provide

U

protection. Forexample, where a supervised person knows orsuspects, orhas reasonable | { Deleted: Take the situation of

grounds for suspecting that property constitutes or represents the proceeds of criminal ’ { Deleted: firm that

conduct, and has possession ofthat property, it must reportits knowledge or suspicion { Deleted: knowing or

under Article 34D of the Proceedsof Crime Law. Where it makes such a report, this willalso [ Deleted:

address its suspicion orbeliefthat property constitutes or represents the proceeds of y

criminalconduct underArticle 32 ofthe Proceeds of Crime Law —the effect beingthatit does [ Deleted: which

not commita money laundering offence under Article 30 (and potentially Article 31) ofthat [ Deleted: .

law. { Deleted: perhaps also
10. Withinthe Proceeds of Crime Law there is also a reporting requirement (Article 34A)and

protection for reporting (Article 32)ina casewhere a matter orinformationcomes toa { Deleted: or a matter

supervised person’s attention otherthanin the course of carryingon a_supervised business { Deleted: firm's

(i.e.through anytrade, profession, business oremployment). Asimilar reporting { Deleted: financial services

(D A

requirement (and protection) may also be foundin Articles 19 and 18 ofthe Terrorism Law.

11. Whilstthe ProceedsofCrime Law and Terrorism Law anticipatethata report may be made by
anemployeedirectly tothe JFCU, Article 21 of the Money Laundering Order requires that
suchreportingismadeinline with a supervised person’s reporting procedures. Such

procedures must ensure thata report by anemployeeis made to the MLRO(or deputy o { Deleted

* provide for securing

MLRO).

12. Where the MLRO (or deputy MLRO) resolves to make an external SARas a resultofan
internal SAR made underthe Proceeds of Crime Law or Terrorism Law, Article 21 ofthe
Money Laundering Order requires that SARto be made using the approved form. In this
section “approved form” means the form approved by the Minister, which may be changed
from time to time.

13. ASAR madeinrespectofa business relationship or one-off transaction does not remove the
need to make further reports in respect of knowledge or suspicion that subsequently arises
inrespectofthat business relationship or one-offtransaction (which may also be a series of
linked transactions).
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8.2.1

14.

15.

16.

17.

18.

19.

Requirement to report knowledge or suspicion

In the course ofcarryingon a_supervised business, employees ofa supervised person must

-+Part 1: Section 8 - Reporting Money Laundering and Financing of

Terrorismq]
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raise aninternal SAR as soon as practicable where they have knowledge or suspicion, or
where there are reasonable grounds for having knowledge or suspicion that:

Deleted: firm
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> anotherpersonis engagedin money laundering or the financing ofterrorism,or

’

Deleted: ;

>  property constitutes or represents the proceeds of criminal conduct or

Deleted: ;

—

>  propertyis,ormay be, terrorist property.

Whatmay constitute reasonable grounds for knowledge or suspicion will be determined by | .

the facts or circumstances present, from which an honestand reasonable employee workin,

ina supervised person would have inferred knowledge orformed a suspicion (the so-called

“objectivetest”). See Section 8.2.3.3

Something which appears unusualis not necessarily suspicious, but will likely be the cause

Del d: ")
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for furtherinvestigation. This may, inturn, require judgement to be exercised as to whether

somethingis indeed suspicious.

A supervised person’s MLRO (or deputy MLRO) must considerall internal SARs as soon as

practicable.

Asupervised person’s MLRO (or deputy MLRO) must make an external SAR as soon as

Deleted: form

Deleted: basis

Deleted: examination.

Deleted: firm's

Deleted: firm's

practicableifthey know, suspect orhave reasonable grounds for suspecting that:

Deleted: is

> anotherpersonis engagedin money launderingor the financing ofterrorismor

Deleted: he

> property constitutes or represents the proceeds of criminal conduct or

> propertyis,ormaybe, terrorist property.

Guidance on how a supervised person may demonstratethatinternal and external SARsare

20.

21.

22

being made assoon as reasonably practicableissetoutatSections8.3.1and 8.3.2

respectively.

Once anemployee has made aninternal SAR, and provided any additional information that

may be requested by the MLRO (or deputy MLRO), they will have fully satisfied their

statutory obligationin respect ofthe particular matter orinformation reported. |
I

Deleted: she knows, suspects or has

Deleted: knowing or

Deleted:,

Deleted: ;

Deleted: ;

NI L W | W | W | W, W, W) WD ) W | W\ W, W | W W | W, W ) N

Deleted: or matter

Under the Proceeds of Crime Law, the requirementto reportappliesinrelation to the
proceeds ofsuch criminal conduct that constitutes an offence specified in Schedule 1 of the |

Deleted: which

Proceedsof Crime Law, or, if it occurs orhas occurred outside Jersey, would have constituted
suchanoffenceifjtoccurredinlersey.

Deleted: occurring

. Under the Terrorism Law, the requirementto report appliesin relation to property whichis

intended orlikely to be used forthe purposes ofterrorisminJersey orelsewhere, or forthe |

Deleted: to be used

supportofa terroristentityinJersey orelsewhere.
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Other thaninthe course ofcarryingona supervised business (i.e. any othertrade, profession { Delet:d:ﬁnancial <ervices
or business carried on by the supervised person), employees ofa supervised person mustalso . { Deleted: 2 firm
raise aninternal SARwhere they have knowledge orsuspicion thatanother personis e, -
engagedin money laundering orthe financing of terrorism - where information or a matter [ Deleted: firm
on which knowledge orsuspicionis based comes tothem inthe course of their { Deleted: other
employment. This will apply irrespective ofthe underlying nature ofthe business thatis { Deleted: be so
carriedon, andirrespective of whetherornotthe business is being carried out on behalf of
anotherperson, e.g. underan outsourcing arrangement.
Where an MLRO who is part of a group receivesinformation relating to suspicious activities f Deleted:

withinthatgroup but with nospecificJersey connection, such information is not considered
to have come tothe MLROin the course of carryingon a_supervised business. This means

o { Deleted: financial services

thatsuch matters, inthe absence ofa specific Jersey connection, are not required to be
reported.

Statutory requirements (paraphrased wording)

25.

26.

27.

28.

29.

30.

31.

[

Under Article 34D(4) of the Proceedsof Crime Law, a relevant person and employeesof that

= ( Deleted: employee

relevant person are required to make a report where two conditionsare fulfilled.

The first is that they know, suspect or have reasonable groundsfor suspecting that:

> anotherperson is engaged in money laundering or the financing ofterrorism or

(" Deleted:;
;

> anyproperty constitutesor represents the proceedsof criminal conduct.

The second s that the information or matter on which the knowledge or suspicion isbased, or

| { Deleted:

which givesreasonable grounds for suspicion, comesto them in the course of the carrying on
of a financial services business.

Such areport must be made to a designated police officer or designated customs officer (or,
inthe case of an employee, to the relevant person’s MLRO (or deputy MLRQO)), delivered in
good faith,and made as soon as is practicable after the information or other matter on which
the knowledge or suspicion isbased, or which givesreasonable groundsfor suspicion, comes
to theirattention.

However, under Article 34D(5) of the Proceedsof Crime Law, a person does notcommitan
offenceif they have a reasonable excuse for not disclosing the information or other matter, or
the personis a professional legal adviser and the information or other matter comesto them
inthe circumstancesoflegal privilege (except itemsheld with the intention of furthering a
criminalpurpose).

Under Article 34D(6) of the Proceedsof Crime Law, an employee of a relevant person does not

commitan offence of failing to disclose if they have not been given material training and, asa .-

( Deleted: he or she has

result, did not know or suspect that the other person was engaged in money laundering or
the financing ofterrorism.

Under Article 34D(9) of the Proceedsof Crime Law, a report made to a designated police
officeror designated customs officer (or to the relevant person’sMLRO or deputy MLRO) shall
notbe treated as a breach ofany restriction imposed by statute, contract or otherwise.
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32.

38,

34.

35.

Terrorismq]
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When considering a report made under the Proceedsof Crime Law or Terrorism Law, Article
21(2) and (3) of the Money Laundering Order states that, if the MLRO (or deputy MLRO)
knowsor suspects, or has reasonable groundsfor knowing or suspecting, that another person

isengagedin money laundering orthe financing ofterrorism, they must reportto a | | { Deleted: he or she

designated police officer or designated customsofficer as soon as is practicable using the

approved form. Among other things, delivery ofthe approved form must comply withthe | { Deleted: inter alia

requirements (including those in respect of delivery)indicated on the approved form.

Following the submission of a report, Article 21(4) of the Money Laundering Orderrequiresa| { Deleted: Subsequent tomaking

MLRO (or deputy MLRO) to provide a designated police officer or designated customsofficer
(within a set period oftime) with such additional informationrelating to that report as may
reasonably be requested.

A person who fails to make a report under Article 34D of the Proceedsof Crime Law is liable to
imprisonment for a term not exceeding 5 yearsor to a fine or to both. An individual who fails
to make a report using the approved form under Article 21(2) of the Money Laundering Order
isliable to imprisonment for a term not exceeding 2 yearsor to a fine or to both. A body
corporate who failsto make a report using the approved form under Article 21(2) of the
Money Laundering Orderis liable to a fine.

Article 34Aof the Proceedsof Crime Law containsa similar requirementto report. In a case

where a relevant person.or employee knowsor suspects that another person is engaged in

money laundering orthe financing ofterrorism and the information or other matter on which

that knowledge orsuspicion isbased comesto their attention in the course of any trade,
profession, business or employment (other than carrying on ofa financial servicesbusiness),
they must report that knowledge or suspicion and informationor other matterto a police
officer (or, in the case of an employee, to the relevant person’s MLRO (or deputy MLRQ)), in
good faith and as soon as is practicable after the information or other matter comesto their
attention.

36. Under Article 34A(3) of the Proceedsof Crime Law, a report made to a designated police | { Deleted:

37. Article 8 of the Money Laundering Order requiresa relevant person to ensure thatthe MLRO

officeror designated customsofficer (or to the relevant person’sMLRO or deputy MLRO)
underArticle 34Ashall not be treated as a breach of any restriction imposed by statute,
contractorotherwise.

(or deputy MLRO) has timely accessto all recordsthat are necessary or expedient forthe

urpose of performing hisorher functionsas a reporting officer, including, in particular, the

recordsthat a relevant person must keep under Article 19.

keep under Article 19.

Deleted: <#>Article 8 of the Money Laundering Order requires a
relevant person to ensure that the MLRO (or deputy MLRO) has
timely access to all records that are necessary or expedient for the
purpose of performing his or her functions as a reporting officer,
including, in particular, the records that a relevant person must

38. “Criminal conduct” isdefined in Article 1(1) of the Proceedsof Crime Law as conductthat { Moved (insertion) [1]
constitutesan offence specifiedin Schedule 1 ofthat law, or, if it occursoutside Jersey, woul
have constituted such an offenceif occurring in Jersey.

39. Articles19 to 22 of the Terrorism Law contain similar reporting requirementsin respect of the .- Moved down [2]: “Criminal conduct” is defined inArticle 1(1)
ﬁ nanc ,’ng o fterro rism. of the Proceeds of Crime Law as conduct that constitutes an

40. In particular, Article 21 ofthe Terrorism Law requiresa relevant person and employee ofthat

41.

offence specified in Schedule 1, or, ifit occurs outside Jersey,
would have constituted such an offence if occurring in Jersey.

relevant person to make a report where two conditionsare fulfilled.

The first is thatthey know, suspect or have reasonable groundsfor suspecting that:

> anotherpersonis engaged inthe financing of terrorism or | | { Deleted: :

> anypropertyis, ormay be, terrorist property.
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42. The second is that the information or matter on which the knowledge or suspicion isbased, or
which givesreasonable groundsforsuspicion, comesto themin the course of the carrying on
of a financialservicesbusiness.

43. Terrorist property is defined in Article 3 of the Terrorism Law to mean property whichis

| Deleted: AML/CFT Handbook for the Legal Sector

Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorism®

entity. A terrorist entity is defined in Article 4 as an entity which commits, preparesor
instigatesan act of terrorism or facilitatesthe commission, preparationorinstigation ofan
actof terrorism.

44. The meaning of “terrorism” isdefined in Article 2 of the Terrorism Law, The meaning of

“terrorist entity” isdefined in Article 4.

8.2.2 Protective report

45. In the course ofcarrying onits business, employees ofa supervised person will raise an

internal SARin orderto be protected where they suspect or believe that:

> property constitutes or represents the proceeds of criminal conduct or

intended to be used, or likely to be used, for the purposes of terrorism or support of a terrorist [ Deleted: proposes
[ Deleted: and
B
[ Deleted: firm
{ Deleted:;
{ Deleted:;

> propertyis terrorist property or

> theyare providinga service forthe purposes ofterrorism or for the supportofa
terroristentity.

46. This will apply irrespective of the underlying nature ofthe business thatis carried on, and

irrespective of whetherornot the businessis being carried out on behalfofanotherperson,
e.g.underan outsourcingarrangement.

47. A supervised person’s MLRO (or deputy MLRO) must considerall internal SARs as soon as

practicable.

48. Under the Proceedsof Crime Law and Terrorism Law, a supervised person’s MLRO (or deputy

Deleted: , a firm’s

MLRO) js required to make an external SAR before the supervised person does a particular
act, oras soon as reasonably practicable afterthe person hasdone the actorhas become
involvedinthe transaction orarrangement, in orderto be protected.
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49. In most cases, wherethe person making the reportdoesany act ordeals with the propertyin V
anyway which would otherwiseamount to the commission ofa money laundering or the
financing ofterrorism offence, the person shall not be guilty of that offence) i
such a protective report and certain conditions are fulfilled.

50. Under the Proceeds of Crime Law, protection for reporting appliesin relation to the proceeds
of such criminalconduct that constitutes an offence specified in Schedule 1 of the Proceeds
of Crime Law, or if itoccurs outside Jersey, would have constituted such an offence if
occurringinlersey.

51. Under the Terrorism Law, protection for reporting applies in relation to property whichis
intended orlikely to be used forthe purposes ofterrorismin Jersey or elsewhere or for the

Deleted: inorder tobe protected.q
Under the Terrorism Law, a firm's MLRO (

Deleted: deputy MLRO) will make an external SARbefore the
firmdoes a particular act or assoon as reasonably practicable
after the person becomes
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Deleted: (where certain conditions are fulfilled)
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supportofa terroristentityinJersey orelsewhere.
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Statutory requirements (paraphrased wording)
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Deleted: <#>In this section for the purpose of Article 21 of the
Money Laundering Order “approved form” means the form

g approved by the Minister, which could be changed from time to
time. 9
52. Where a relevant person or employee ofa relevant person suspects or believes that any <#>
Deleted: and

property constitutesorrepresents the proceedsof criminal conduct and makesa report to a

police officer (orto the relevant person’s MLRO or deputy MLRO) under Article 32 of the
Proceedsof Crime Law, they will not have committed a money laundering offence ifthe
reportis madein good faith and either:

> ifthereportis made before the person does the actin question, the actis done with
the consent of a police officer or

Deleted: suspect

Deleted: believe

Deleted: make

Deleted: ;
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> ifthe reportis made after the person doesthe actin question, itis made on the
person’s own initiative and assoon as reasonably practicable after the person has
donethe actin question.

53. In proceedingsagainst a person for an offence under Article 30 of the Proceedsof Crime Law,
it shall be a defence under Article 32(7)to provide that the alleged offender intended to make

a reportand there is a reasonable excuse for the failure to have made a report.

54. Under Article 32(2) of the Proceedsof Crime Law, a report made to a police officer (or to the
relevant person’s MLRO or deputy MLRO) under Article 32 shall not be treated as a breach of
any restriction imposed by statute, contract orotherwise, and shall notinvolve the person

making itin liability ofany kind.

55. When considering a report made under the Proceedsof Crime Law or Terrorism Law, Article
21(2) and (3) of the Money Laundering Order states that, if the MLRO (or deputy MLRO)
knowsor suspects that another person is engaged in money laundering or the financing of

terrorism, they must reportto a designated police officer or designated customsofficer as

Deleted: he or she

soon as is practicable using the approvedform. Among otherthings, delivery of the form

must comply with the requirements (including those in respect of delivery)indicated on the
form.

56. Subsequent to making a report, Article 21(4) of the Money Laundering Order requires a MLRO
(or deputy MLRO) to provide a designated police officer or designated customs officer (within
a set period oftime) with such additional informationrelating to that report as may

reasonably be requested.

57.An individual who failsto make a report using the approved form underArticle 21(2) of the

Deleted: Inter alia

Deleted: approved

Deleted: approved
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- Moved (insertion) [3]

Money Laundering Orderis liable to imprisonment for a term not exceeding 2 yearsor to a

fine or to both. A
Article21(2)of th

y

g

58. Article 8 of the Money Laundering Order requiresa relevant person to ensure thatthe MLRO

(or deputy MLRQO) has timely accessto all recordsthat are necessary or expedient forthe
purpose of performing their functionsasa reporting officer, including, in particular, the
recordsthat a relevant person must keep underArticle 19.

59. “Criminal conduct” isdefined in Article 1(1) of the Proceedsof Crime Law as conduct that

constitutesan offence specifiedin Schedule 1, or, ifit occursoutside Jersey, would have

constituted such an offenceif occurring in Jersey,

60. Article 18 of the Terrorism Law containssimilar provisionsin circumstances where the

financing ofterrorism offences would otherwise be committed. In particular:

> article 18(1)providesthatno financing of terrorism offence is committed ifa person
is acting with the express consent of a police officer or customsofficer,

Page 7 onl*
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Moved up [3]: Anindividual who fails to make a report using
the approved form under Article 21(2) of the Money Laundering
Order is liable to imprisonment for a term not exceeding 2 years
or toa fine or to both.

A

Moved (insertion) [2]

Moved up [1]: Article 8 of the Money Laundering Order
requires a relevant person to ensure that the MLRO (or deputy
MLRO) has timely access toall records that are necessary or
expedient for the purpose of performing his or her functions as a
reporting officer, including, in particular, the records that a
relevant person must keep under Article 19.

Deleted: <#> 1

<#>“Criminal conduct” is defined inArticle 1(1) of the Proceeds of
Crime Law as conduct that constitutes an offence specified in
Schedule 1, or, if it occurs outside Jersey, would have constituted
such an offence if occurring inJersey.
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Terrorism
> article18(2)providesthat no financing ofterrorism offence is committed ifa person '
disclosesa suspicion or beliefthat property is terrorist property after they have
becomeinvolvedin a transaction orarrangementto a police officer or customs
officerin good faith and as soon as reasonably practicable Deleted: . )

> article 18(3)providesthat no financing of terrorism offence is committed ifa person
disclosesa suspicion or beliefto a police officer or customsofficer that a serviceis
being, oristo be, provided forthe purposes of terrorism or for the supportof a
terrorist entity, afterthey have becomeinvolved in a transaction or arrangement, in
good faith and as soon as reasonably practicable.

61. However, unlike the Proceedsof Crime Law, an employee who makesa report to the relevant
person’s MLRO or deputy MLRO may still be charged with an offence. In such a case, it will be
a defence underArticle 18(8)for the employee to prove thata report was madein good faith
andinaccordance with the employer’sprocedures.

8.2.3 What constitutes knowledge or suspicion?

Guidance notes

62. Theterms ‘knowledge’, ‘suspicion” and ‘reasonable grounds forsuspicion’ are not defined
within Jersey |law. However, caselaw has provided some guidance on how they should be
interpreted.

8.23.1 Knowledge

Deleted: three mental elements of knowledge, suspicion,

not terms of art and

Deleted: the statutes

Deleted: suspicion, which are relevant to statutory offences are ]

B
63. Knowledge means actual knowledge. There is somesuggestion that wilfully shuttingone’s
eyes tothe truth may amountto knowledge. However, the current general approach from
the criminal courtsis that nothingless than actual knowledge will suffice.
8.2.3.2 Suspicion
‘E Deleted: <#>The term ‘suspects’ is one which the court has
. X . . historically avoided defining; however because of itsimportance
64. By contrast, suspicionis more than speculation butitfalls short of proof or knowledge. There inEnglish criminal law, some general guidance has been given. In
is norequirementforthe suspicion to be clearorfirmly grounded on specific facts, but there the case of DaSilva[1996] EWCA Crim 1654, Longmore U stated:q]
b d £ isf . il . belief b I di <#>'It seems to us that the essential element in the word
mustbe a degree of satisfaction, not necessarily amounting to belief, butatleast extending “suspect” and its affiliates, in this context, is that the defendant
beyond speculation. must think that that there isa possibility, which is more than
fanciful, that the relevant facts exist. A vague feeling of unease
65. The testfor whethera person holds a suspicionis an objective one. Ifsomeone thinks a would not suffice.’q|

transactionissuspicious, they are notexpected to know the exact nature ofthe criminal
offence or that particularfunds were definitely those arising from the crime. They may have
noticed something unusual or unexpected and, after making enquiries, the facts donotseem
normal ormake commercialsense. There does not haveto be evidence that money
laundering is taking place for there to be a suspicion.

Deleted: <#>The meaning of suspicion detailed above was also
confirmed by the Court of Appeal in the case of K v NatWest
[2006] EWCA Civ 1039. 1

Deleted: <#>firm )
Deleted: <#>client J
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66.f someone hasnotyetformed a suspicion, butthey have cause for concern, a_supervised
person may choosetoaskthe customerorother parties more questions. This decision will
depend onwhatis already known, and how easy itis to make enquiries.
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67. Ifthereis a beliefthata customeris innocent, butthere are suspicions thatanother party to

thebusiness relationship or one-offtransactionis engaged in money laundering or the

| Deleted: AML/CFT Handbook for the Legal Sectorq]
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Terrorismq]

Deleted: client

financing ofterrorism, a supervised person may needto considerreferringthe
specialistadvice regarding the risk that they may be a party toa criminal offen

68. Section 6.4 and the sector-specificsections ofthis Handbook provide a number of standard

warningsigns which.maysuggestanincreased risk of money laundering orthe financing of

terrorism andtherefore give causefor concern. However, whether someone has a suspicion|

is a matterof theirown judgement.

8.2.3.3 Reasonable grounds to suspect: the objective test of knowledge or suspicion

69. Articles 30and 31, when read with Article 29 ofthe Proceedsof Crime Law and Articles 15
and 16 of the Terrorism Law provide foran offence to be committed when dealing with,
using, concealing etc criminalorterrorist property where thereare reasonable grounds to
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Deleted: client

Deleted: one of

Deleted: principal offences.q
Sections 2.3.1.1and 3.3.4
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Deleted: increase
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know or suspectthat property represents the proceeds of crime orterrorist property.

70.This meansthata person would commitan offence evenifthey did not know or suspect that
amoney laundering offence was being committed, ifthey had reasonable grounds for
knowingorsuspectingthatitwas. In otherwords, were therefactual circumstances from
whichanhonestand reasonable person, engagedin a similar business, should have inferred
knowledge orformed the suspicion thatanotherwas engaged in money laundering, or was
there knowledge of circumstances which would putan honestand reasonable person on

enquiry.

8.3 Procedures for Reporting

.| Moved down [4]: 1

Overview"
71. Reporting procedures provide the interface between CDD measures carried out by a
supervised person and the work of the JFCU’s intelligence wing. Like all policiesand [ D d: firm
procedures, they should be:
» draftedinawaythatcanbeeasily understood by employees Deleted: readily

> tailoredtothe supervised person’sbusiness risk assessmentand

Deleted:, should be

) A

> appliedinevery case where functions are outsourced (in line with Section 2.4.4 of Deleted: firm's

this Handbook). Deleted:,
Statutory requirements (paraphrased wording) Deleted
S
72. Article 21 of the Money Laundering Order requiresthat a relevant person must establish and
maintain reporting procedures which:

> communicate to employeesthe identity ofthe MLRO (and any deputy MLROs) to
whom aninternal SARis to be made o Deleted: ;

»  provideforthatreport to be considered by the MLRO (or. deputy MLRO) in the light of Deleted:
all otherrelevantinformation for the purpose of determiningwhetherornot the ) Deleted: o
information or other matter contained in the report givesrise to knowledge,
suspicion orreasonable groundsfor knowledge or suspicion that another person is [ Deleted

e HA

engaged in money laundering orthe financing of terrorism,
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> allowthe MLRO (or,deputy MLRO) to haveaccessto all otherinformation whichmay (

Deleted: o )

be of assistance in considering the report (

Deleted: ; J

> provideforthe information or other matter contained in an internal SAR to be
disclosed as soon as is practicable by the MLRO (or deputy MLRO) to a designated
police officer or designated customsofficer using the approved form, where the
MLRO (or deputy MLRO) knows, suspects or has reasonable groundsto know or
suspect that another person is engaged in money laundering or the financing of

terrorism and |

Deleted: ; J

> provideforadditional information relating to a report to be given by the MLRO (or
deputy MLRO) to a designated police officer or designated customsofficer.

73. Article 22 of the Money Laundering Order states that if a deputy MLRO, on considering an
internal SAR, concludesthat it does not give rise to knowledge, suspicion orreasonable
groundsfor knowledge orsuspicion that another person is engaged in money laundering or
the financing ofterrorism, the deputy MLRO need not forward it to the MLRO. If a deputy

MLRO, on considering.an internal SAR, has concluded that it doesgiverise to knowledge, (

Deleted: a report J

suspicion orreasonable groundsfor knowledge or suspicion that another person isengaged
in money laundering orthe financing of terrorism, although the SAR must still be forwarded
to the MLRO, the MLRO need not consider that question. The effect of this is to require a

reportto be considered by the MLRO only in a case where the deputy MLRO is not able to |

Deleted: forwarded to J

cometo a conclusion.

8.3.1 Internal SARs

B e [

Moved down [5]: AML/CFT Codes of Practiceq] ]

74. In addition toreporting procedures that must be maintained under Article 21 ofthe Money [

Deleted: the J

Laundering Order, a supervised person must maintain proceduresthat. . (

Deleted: firm J

> highlightthatreporting requirements extend to potential businessrelationshipsand
one-off transactionsthatare declined (i.e. where no businessrelationship is

established or one-off transaction carried out) |

Deleted: ); )

> highlightthatinternal SARsare to be made regardless ofthe amountinvolvedina

matters

transaction orrelationship and regardless ofwhetheritis thoughttoinvolvetax ( Deleted: , amongst other things, )
- Deleted:; )

> highlightthe importance of making aninternal SAR as soon as practicable ( Deleted: attached to ]
{ Deleted:; )

> requireinternal SARsto be madeinasetformatandtoinclude asfull a statementas

possible of:

o theinformationormattergivingrise to knowledge, suspicion orreasonable

grounds for knowledge orsuspicion

o thedatethattheinformation or matter came to the employee’s attention

Deleted:, date that the information or matter came to the
employee’s attention, and full details of the client,
transaction or activity that it has on its records;

and

o full details ofthe customer, transaction oractivity that the supervised person

holds onits records.

Deleted: a

> requireinternal SARsto be acknowledged by the MLRO (or deputy MLRO) as soon as .-

Deleted: is

practicable

Deleted: ;

(N, N W | W
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> require the MLRO (or deputy MLRO) to recordall internal SARsin a register which

includes the following:

o dateoftheinternal SAR

- Del d: AML/CFT Handbook for the Legal Sectorql
-+Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorismq]

[ Deleted: (including details of

)

o jdentity ofthe individual makingthe internal SARand [ Deleted:,
o informationtoallowsupporting documentation to be retrieved,in a timely § ( Deleted:,
manner. o Deleted: on
75. A supervised person mustnotallow internal SARsto be filtered by line management such that ( Deleted: basis).
they do notreachthe MLRO (or deputy MLRO). Where procedures allow employees to ( Deleted: firm
discuss relationships and transactions with line managers before aninternal SARis made,
those procedures must emphasise that the decision on reporting remains with the employeg Deleted: they
and notthe line manager. Deleted: that
76. A supervised person must establish and maintain arrangements for disciplining any employeg Deleted: firm
whofails, without reasonable excuse, to make aninternal SARwhere_they have knowledge, Deleted: he or she has
suspicion orreasonablegrounds for knowledge or suspicion, ordoes not do so assoon as
practicable. | Deleted: is

— U U I

Guidance notes

77. A supervised person may demonstrate thatit has established and maintained arrangements

,,,,, .  Deleted: firm

for discipliningemployees by ensuring that employment contracts and employment
handbooks provide forthe imposition of disciplinary sanctions forfailing to report

knowledge, suspicion or reasonable grounds for knowledge or suspicion without reasonable
excuse, orfailingtoreportas soonas practicable.

,,,,, - Deleted: itis

78. Asupervised person may demonstrate that employees make internal SARsas soon as

[ Deleted: firm

practicablewhere the MLRO (or deputy MLRO) periodically considers (by business areaif
appropriate):

> theamount of time taken between information ora matter comingtoan employeels Deleted: period
attentionandthe dateoftheinternal SARand concludesthatitis reasonable, | Deleted: .

> thenumberand contentofinternal SARsand concludes that both are consistent with Deleted:,
the supervised person’s business risk assessment. Deleted: firm's

8.3.2 External SARs

(N N ) W | N

79. The MLRO (or deputy MLRO) must considereach internal SAR. In orderto do so, the Money
Laundering Orderrequiresthatthe MLRO (or deputy MLRO) has accesstoall necessary
records. The MLRO(or deputy MLRO) may also require furtherinformation to be obtained
from the customer. Any such approach willneed to be made sensitively and probably by |

[ Moved (insertion) [4]

‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘ Moved down [6]: 1
Overviewq]

[ Deleted: dlient

someone otherthanthe MLRO (or deputy MLRO) to minimise the risk ofalerting the
customerthata reportto the JFCU may be under consideration (though this may notyet be |

[ Deleted: client

tipping off).

( Deleted: being considered
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80. When consideringaninternal SARthe MLRO (or deputy MLRO), takinga risk-based approach,

Deleted:,

will need tostrike,an appropriate balance between the requirement to make a reporttothe
JFCU as soonaspracticable, especially if consent is required, and any delay that mightarise

Deleted: account of the

Deleted: posed by the transaction or activity being addressed

from searchinga number of potentially unlinked systems and records that might hold

relevantinformation.

Deleted: in

‘| Deleted: AML/CFT Codes of Practiced]

“| Moved (insertion) [5]

(
(
{
( Deleted: the
(
(

N, W ) W W, W ) W |

81. In additionto reporting procedures that must be maintained under Article 21 ofthe Money

Laundering Order, a supervised person must maintain procedures that: [ Deleted: firm

> require the MLRO (or deputy MLRO) to document allenquiries made in relation to

eachinternal SAR | Deleted: .

> require the MLRO (or deputy MLRO) to document the basis for reporting to the JFCU

or deciding to notmake such a report. This must be retained with the internal SAR Deleted: to

Deleted: , which

» __requirethe MLRO (or deputy MLRO) to record all external SARsin a registerwhich

includes the following: Deleted: .

o dateofthereport,and

o informationtoallowsupporting documentation to be retrieved,in a timely Deleted: on

{
(
A
( Deleted: (including
{
{

manner. Deleted: basis).

) U

> require the MLRO (or deputy MLRO) to inform the JFCUwhere relevantinformation
is subsequently discovered.

Guidance notes

82. A supervised person may demonstrate thataninternal SARis consideredinlight ofall other Deleted: firm

supervised information when_the following are taken into account: Deleted: relevant

> thebusinessandrisk profile forthe subject ofthe report, Deleted: it considers

. . . . . Deleted: .

> the complexity and duration of the business relationship <
Deleted: .
> transaction patterns and volumes,and previous patterns ofinstructions Deleted:

> anyconnectedaccounts orrelationships. Connections can be commerciale.g. linked Deleted: matters

transactions orcommon referrals, or through individuals e.g. third parties, beneficial Deleted: Comectivity

owners and controllersoraccount signatories and

Deleted: arise through

> theriskthatassets will dissipate. Deleted: connections,

83. A supervised person may demonstrate thatthe MLRO (or deputy MILRO) reports as soon as Deleted:,
practicablewhere the Board’ considers: Deleted: .
Deleted: firm

> thetypical amount oftime taken by the MLRO (or deputy MLRO) to processan

internal SAR (beingthe time taken from the date ofthe internal SARand the date of Deleted: senior management

the external SAR/decision to notreport) and Deleted: period
> the numberofinternal SARsnot processed within a period oftime set by the Deleted: period between
Board/seniormanagement, together with an explanation. Deleted: (or
Deleted: taken
Deleted: to
Deleted: )).

? Refer to Section 2 paragraph 4 foran explanation of the meaning of “theBoard” in the context of this paragraph.

Deleted: This version is effective from: 19 February 2020
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8.4 JFCU Consent

~{ Moved (insertion) [6] )

| Moved down [7]: 9

Overviewq]
84. Protectivereports before or after doinganactare notequal options which a suy [ Deleted: firm
person can choose between.
> areportshould be madebefore doingan act where a customerinstructionis e [ Deleted: dient
received priorto an activity ortransaction taking place,orarrangements being puti [ Deleted: an activity or

place. However, whena transaction which gives rise to concern,s already withinan|
automated clearing orsettlementsystem where a delay would lead to a breach ofa
contractual obligation or where it would breach market settlement orclearingrules
the MLRO (or deputy MLRO) may need to letthe transaction proceed and report it

Deleted: has
Deleted: been actioned and
Deleted: activity or

)

Deleted: The receipt of a protective report concerning an act
later. (transaction or activity) that has already occurred inan
. . .. ;| established business relationship (the continuation of which is
> areportshould be made afterdoing an act where something appears suspicious /| considered to be another future act) will be acknowledged by the
only with the benefit ofhindsight or following the receipt ofadditional information. /| JFCU, and inthe absence of any instruction tothe contrary from
the JFCU, afirm will generally be provided with consent to
85. Under Article 32(4) of the Proceedsof Crime Law, if a SAR was made before doingan act, a maintain the dient relationship (the future act) under normal
supervised person’s MLRO (or deputy MLRO) should request consent from the JFCU for a commercial circumstances (referred to as consent to operate
— - — - i normally). However, receipt of such consent from the JFCUin
specific transaction (for example, a distribution). Such consent requests should be sent to thp ; these circumstances does not indicate that the knowledge or
JFCU via the SAR portal (POLSAR), eitheras partofaninitial SARsubmission, oras partofa suspicion iswithor without foundation, and other future acts
. . o . . . (transactions or activity) should continue tobe monitored and
4
Continuation Report. Where no specific consent foran actis being sought underArticle 32(: reported, as appropriate.

of the Proceedsof Crime Law, the JFCUwill usually only issue an acknowledgementin
response to a SAR. Furtherguidanceon the consentregime is provided on the JFCU’swebsite
and maybe updated fromtime totime.

Deleted: an activity or

Deleted: (where it is necessary for consent tobe provided),
Deleted: firm

86. While waiting for the JFCU to provide consent to proceed with a transaction or activity, orin|

Deleted: firm
the eventthatthe JFCUnotifies a_supervised person that consent will not be given, a -
. : e e . Deleted: dient’s
supervised person should be aware ofthe risk of committing a tipping off offence where it
fails toactona_customerinstruction. In any written communication with that customer Deleted: §
regarding the instruction, it should consider using generalised wording to explain the Deleted: , ifany,
situation. Deleted: client

Deleted: In circumstances where consent is withheld, the JFt
Deleted: firm

Deleted: client’s

Deleted: dient

87.In asituation where consentis notgiven, a supervised person should contact the JFCUfor
guidanceon whatinformation can be provided to the customer (though the JFCUis not

obligated to provide such guidance).,

88. Where a supervised person does notwishto, ordecides nottoactupona_customer’s
instruction, this may lead to civil proceedings beinginstituted by the customerfor breach of
contract. |n these circumstances it may be necessary for the supervised person to seek|egal
advice ordirection fromthe law courts.

Deleted: incircumstances where a dlient has instigated civil

Deleted: a firm

Deleted: the directions of the court

89. A supervised person may reduce the risk of civil proceedings by ensuring that customers’ Deleted: firm
terms of business specifically: Deleted: potential threat
. . Lo — Deleted: clients’
> allowaninstruction to be delayed or deferred pendinginvestigation ==
Deleted: Allowing
> excludebreaches in circumstances where following a_customerinstruction may lead Deleted:
to the supervised person committing an offence. =
L2s = & Deleted: .
Deleted: client
Deleted: firm

/| Deleted: The version is effective from: 19 February 2020
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“*| Moved (insertion) [7]

| Moved down [8]: 9

Overviewq]

90. In this section, reference toa “disclosure” is to the disclosure of matters related to a SAR or
aninvestigation (and not the disclosure of suspicion orknowledge through a SAR).

91. Exceptas otherwise provided, where a person knows or suspects that aninternal orexternal Deleted: where
SAR has been orwill be made, a person will commit a tipping off offence where they disclose Deleted: a
to anotherperson:
> thefactthattheyhave made, orwill make, aninternalorexternal SARor | [ Deleted: ;
> anyinformationrelatingtosuch a SAR.
92. Exceptas otherwise provided, where a person knows or suspects that the Attorney General Deleted: where

orany police officeris acting or proposingtoactin_connection with a criminal investigation

Deleted: collection

intomoney laundering or the financing ofterrorism thatis beingoris aboutto be conducted,

Deleted: that is, or is about tobe, conducted

a person will commit a tipping off offence where_they:

Deleted: it

> disclosetoanotherperson anyinformation relating to the investigation or

Deleted: Discloses

> jnterfere with material whichislikely to be relevantto such aninvestigation.

Deleted: ;

Deleted: Interferes

93. Among otherthings, the effect ofthis is thata_supervised person or employee ofa supervised .
person: 1

Deleted: Inter alia

Deleted: firm

> cannot, atthe time, tell a customerthata transaction oractivity isbeing delayed

Deleted: firm

becauseaninternal SARis abouttobe made orhas been madetothe MLRO (or
deputy MLRO)

Deleted: client

Deleted: ).

> cannot, atthe time, tell a customerthata transaction oractivity isbeing delayed
becauseanexternal SARis abouttobe made orawaitingconsentfromthe JFCU

Deleted: client

Deleted: .

> cannotlatertell acustomerthata transaction oractivity was delayed because an

Deleted: client

internal orexternal SARhad been made

Deleted: .

> cannottell the customerthatlaw enforcementis conducting aninvestigation.

Deleted: client

94. However, a tipping off offence is not committed when a supervised person discloses thatan

Deleted: firm

internal SARhas been made; thatit will make orhas made an external SAR; information

Deleted: :

relating to such SARs; or information relating to a criminal investigation, where the above

Deleted:,

informationis disclosed toits:

Deleted:,

> lawyer—inorder to obtain legal advice orfor the purpose oflegal proceedings_or

Deleted: -

> accountant—for the purpose ofenablingthe accountant to provide certain services,

Deleted: (except where the disclosure is made withaview to

furthering a criminal purpose); or

e.g.inorder to provide information that will be relevant to the statutory audit ofa

. ) .
supervised person’s financial statements_

Deleted: firm's

Except, where the disclosureis made with a view to furtheringa criminal purpose.

Deleted: (except where the disclosure is made withaview to

furthering a criminal purpose).

95. Nor is a tipping off offence committed when a lawyer discusses that disclosure with its

| customer, where this isin connection with the provision oflegal advice or for the purpose of

Deleted: client

actual orcontemplated legal proceedings (except where the discussion is with a view to
furtheringa criminal purpose). However, no similar provision is made for an accountantto

Deleted: the

Deleted: client.

| discuss 2 disclosure withits customer.

Deleted: This version is effective from: 19 February 2020
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96. In addition, a tipping off offence will not be committed where a disclosure is permitted under
the Jipping Off Regulations—known as a “protected disclosure”. Adisclosure willbe a
protected disclosure where it meets the conditions setin the Tipping Off Requlations:

—+Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorismq]

Deleted: AML/CFT Handbook for the Legal Sectorq ‘

Deleted: Proceeds of Crime and Terrorism (

Deleted: — Exceptions) (Jersey)

> madeasaresultofalegal requirement Deleted: 2014 (the Tipping Off Regulations) - a

Deleted: . So long as a disclosure meets conditions that are set

> made with the permission ofthe JFCU inthe Tipping Off Regulations

> madebyanemployeeofa persontoanotheremployee ofthe same person Deleted: is
> adisclosure withina financialgroup or network Deleted:;
. ) ) Deleted: ;
> madetoanothersupervised person (but not an equivalent business) or Deleted: .
> madetothe JFSC. Deleted:;

97. Exceptwhere,itis made pursuanttoalegal requirement orwith the permission ofthe JFCU, p - Deleted: relevant

disclosurewillnot be a protected disclosure underthe Tipping Off Regulationsunlessitis

Deleted: );

made in good faith for the purpose of preventing or detecting money laundering or the

Deleted: Commission.

financing ofterrorism.

Deleted: a disclosure

98. Whilstthe Tipping Off Regulations permit disclosure ofthe fact thata SAR has been orwill bte [

Deleted: Whereas

U U U U U L L

made and/oranyinformation relating to the SAR, they do not permit the SAR form or copy of v
the SAR form to be disclosed (except wheredone pursuantto a legal requirement or by one
employeeofa persontoanotheremployee ofthat person within Jersey).

99. In acase where a supervised person: { Deleted: firm: ]
> isthecustomerof a financial institution or designated non-financial business or { Deleted: dlient ]
profession (A) thatis nota supervised person,and ) { Deleted: relevant ]
» isactingforone or more third parties; and “(_ Deleted:; )

> has undertaken to make a disclosure to Awhenitmakes a SARin respect ofany of
those third parties; { Deleted:, ]
a tipping off offence is committed, except where such a disclosure is made with the { Deleted: other than ]

permission ofthe JFCU.

100. Care should also be exercised wherea personis also subject to legislation in force outside |
Jersey. Notwithstanding that a disclosure may be a protected disclosureunderthe Tipping
Off Regulations, this protection will not extend to an offence thatis committed where a
disclosureis not permitted underthatotherlegislation.

Statutory requirements (paraphrased wording)

| .| Deleted: <#>In this section, a reference to a “disclosure” isto

| the disclosure of matters relatedto a SAR, or an investigation (and
F not the disclosure of suspicion or knowledge through aSAR.q
<t>

101. Article 35(4) of the Proceedsof Crime Law and Article 35(4) of the Terrorism Law make it an

offenceto disclose the factthata SAR has been or will be made, or any information otherwise

relating to such a SAR, if a person knows or suspects that a SAR has beenor will be made, | { Deleted: of ]

exceptifthe disclosureis a protected disclosure underthe Tipping Off Regulations. { Deleted:, ]
102. Article 35(2) of the Proceedsof Crime Law and Article 35(2) of the Terrorism Law make it an [ Deleted:, ]

offenceto disclose any information relating to an investigation, or to interfere with material [ Deleted: - ]

which islikely to be relevant to such an investigation, where a person knowsor suspects that

the Attorney General or any police officerisacting or proposing to actin connection with

money laundering or financing of terrorism investigation -except ifthe disclosureis a { Deleted: the ]

protected disclosure underthe Tipping Off Regulations.

[ Deleted: The version is effective from: 19 February 2020 ]
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103. /tisa defence underArticle 35(5) of both the Proceedsof Crime Law and Terrorism Law for a
person charged with an offence to provethat they had a reasonable excuse for the disclosure
or interference.

104. However, Articles35(2) and (4) do not apply to the disclosure of an investigationor SAR
which ismade by a relevant person to:

> a professional legal adviserin connectionwith the provisionoflegal advice or for the
purposeof actual orcontemplated legal proceedingsor

(" Deleted:,

Deleted: AML/CFT Handbook for the Legal Sector®
Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorism9

> anaccountantforthe purpose of enablingthat person to provide external accounting
services, tax advice, audit servicesorinsolvency services

{ Deleted

so long asit is not made with a view to furthering a criminal purpose.

105. A person who is guilty of an offence under Article 35 of either of the above lawsis liable to
imprisonment for a term not exceeding 5 yearsor a fine, or to both.

106. Regulation 2 ofthe Tipping Off Regulations lists disclosuresthat are protected disclosures. A
disclosure will be protected where:

> itismadein good faith for the purpose of preventing or detecting money laundering
or the financing ofterrorism and it falls with any of the cases specified in Regulations

3to7

(" Deleted:.

> itismadein good faith for the purpose of preventing or detecting money laundering
or the financing ofterrorism and itis madeto a person’s MLRO (or deputy MLRO)

—

Deleted: ).

»  itisrequiredto be made by statute in Jersey or law elsewhere,

{ Deleted:.

> itismadewith the permission of the JFCU.

107. A disclosure thatis required to be made by statute or law may include transmission ofthe
form used to make a SAR (or copy thereof).

108. Regulation 3 of the Tipping Off Regulations permitsan employee of a relevant person (“D”)
to make a disclosure to anotheremployee ofthe same person (“R”). Such a disclosure may
include transmission of the form used to make a SAR (or copy thereof)so long asthe recipient
of the disclosureis a person within Jersey. Such a disclosure may also include the name of the
individual who hasmade the internal SAR.

109. Where a further disclosure ismade by R in accordance with the Tipping Off Regulations
(other than under Regulation 3), it may not disclose the identity of D.

110. Regulation 4 ofthe Tipping Off Requlations permitsa relevant person and an employee of

{ Deletes:

such a person (“D”) to make a disclosure to a person in another part of its financial group or
with whom D shares common ownership, management or compliance control (“R”). Sucha
disclosure may notinclude transmission of the form used to make a SAR (or copy thereof),

(_ Deleted: ).

normay it disclosethe identity ofthe individualwho hasmade the internal SAR.

111. Where a further disclosureismade by R in accordance with the Tipping Off Regulations, it
may not disclose the identity of D, where D is an individual.

112. Regulation 5 ofthe Tipping Off Regulations permitsa relevant person and an employee of
such a person (“D”) to make a disclosure to another relevant person (“R”) where the
disclosurerelatesto a person who is a customer (or former customer)of both D and R, or
relates to a transaction, or provision ofa service, including both D and R. Such a disclosure
may not include transmission of the form used to make a SAR (or copy thereof), nor may it

{ Deleted: ).

disclose the identity ofthe individual who hasmade the internal SAR.
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113. Where a further disclosureismade by R in accordance with the Tipping Off Regulations, it
may not disclose the identity of D nor D’s MLRO (or deputy MLRO).

114. Regulation 6 of the Tipping Off Regulations permitsa relevant person and an employee ofa|
relevant person to make a disclosure to any of the following:

> acustomsofficer, a police officerorany employee ofthe JFCU_

| Deleted: AML/CFT Handbook for the Legal Sectorq]

-+Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorismq]

[ Deleted: .

> theJFSC

[ Deleted: Commission.

115. Where a further disclosure ismade by any of the above in accordance with the Tipping Off
Regulations (otherthan under Regulation 6), it may not disclose the identity of the relevant
person, except where the recipientisa customs officer, a police officer, any employee of the
JFCU, or the Commission.

AML/CFT Code of Practice

116. In addition toreporting procedures that must be maintained under Article 21 ofthe Money
Laundering Order, a supervised person must maintain procedures that remind employees |

[ Deleted: Money Laundering Order,

makinginternal SARsof the risk of committing a tipping off offence.

8.5.1 CDD Measures

117. Article 13(1) of the Money Laundering Order requires identity to be found outand evidenc

of identity obtained before the establishment ofa business relationship or before carrying
out a one-off transaction, exceptin somelimited circumstances. Article 13(1)(c) of the
Money Laundering Orderfurther requires thatidentification measuresbe applied where a

{ Deleted: firm

[ Moved (insertion) [8]

Moved down [9]: 9
Overviewq]

[ Deleted:,

supervised person suspects money laundering or the financing ofterrorism (at any time) or

has doubts about the veracity oradequacy of documents, data orinformation previously
obtained under CDD measures during the course ofa business relationship.

118. Where a supervised person suspects money laundering or the financing ofterrorism, the

[ Deleted: firm

firm

application of identification measurescould unintentionally lead to the customerbeing

client

tipped off if the processis not managedwith due care.

, where

119. In circumstances wherean external SAR has been made, and where there isa requirement
to apply identification measures, the risk of tipping off a customer (and its advisers) may be

without

conduct

reduced by:

: client

> ensuringthatemployees applying identification measuresare aware oftipping off
provisionsand are provided with adequate support, such as specific training or
assistance

d: minimised

N, W W | W | W ) W W

Deleted: .

> obtainingadvicefromthe JFCU where a supervised person is concerned thatapplying .-

Deleted: firm

identification measureswill lead to the customer being tipped off.

120. Where a supervised person reasonably believes thatthe application of identification

Deleted: firm

measures could lead to the customer being tipped off, then under Article 14(6) ofthe Money

(
{
[ Deleted: client
{
(

Deleted: client

)

Laundering Orderitis not necessary toapply such measures, where an external SAR has been .

made andthe JFCUhas agreed thatthe measures need not be applied.

Page 17 of2$ .
1

[ Deleted: The version is effective from: 19 February 2020



https://www.jerseylaw.je/laws/current/Pages/08.780.30.aspx
https://www.jerseylaw.je/laws/current/Pages/08.780.30.aspx

v .| Deleted: AML/CFT Handbook for the Legal Sector®
Part 1: Section 8 - Reporting Money Laundering and Financing of
Terrorism®

121. Making reasonable enquiries to a customerin a tactful mannerregarding the background to

Deleted: of

atransaction oractivity thatis inconsistent with the customer’sestablished profile is prudent
practice and forms anintegral part of CDD measures. Such enquiries, when conducted

Deleted: client conducted

appropriately, areless likely toresultin a tipping offoffence being committed. Deleted: usual pattern of transactions of activity

Deleted:,

8.5.2 Terminating a business relationship Deleted: , and should not give rise

Deleted: the
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122. The giving of consent to proceed by the JFCUfollowing an external SAR submission is not

intended to override normal commercial judgement, and a_supervised person is notobligated Deleted: firm

to continue a businessrelationship with a_customerthey havereported upon, ifsuchaction Deleted: committed

would pose a commercial risk. Deleted: continuing

123. A decision to terminate a businessrelationship is essentially a commercial decision (except Deleted: dlient

where there is a requirementto dosounderArticle 14 ofthe Money Laundering Order), and Deleted: place the firm at

asupervised person is free to make such judgements. However, in certain circumstances a Deleted: firmmust be

supervised person should consider liaising with the JFCUto assess whetheritis likely that

Deleted:,
termination would tip offthe customeror affectaninvestigationinany way. Ifthere is Deleted:
continuing suspicion and there arefunds which need to be returned tothe customer,a etec: "m‘
supervised person should seek advice from the JFCU. Deleted: consider

Deleted: alert

8.6 Disclosure to group companies and networks Deleted: dient

Deleted: client

Deleted: firm
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124. Whilst the focus ofthe Money Laundering Orderis on the role thata particular supervised
person has in preventing and detecting money laundering and the financing of terrorism,

Moved down [11]: 9
Overview

where a supervised person is part of a group or larger network itis also important that they
play_their partinthe prevention and detection of money laundering and the financing of

| Deleted: 9
Whereas

[ Deleted: relevant

terrorism atgroup or network level.

Deleted: firm

125. Accordingly, itis important that there should be no legalimpediment to providing certain

Deleted:,

information to a group company ornetwork.

:{ Deleted: it should be able to

126. Where a supervised person also wishes to discloseinformation to another supervised person

Deleted: its

(somethingthatis anticipated underthe Tipping Off Regulations), it will first be necessary to

Deleted: firm

ensure thatthereisa properbasis fordoingso, e.g. it has the consent of its customerin

certain circumstances. Deleted: relevant

Deleted: client to do so
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127. Article 22A of the Money Laundering Order allowsa relevant person to disclose the following
to any person or institution with which the relevant person shares common ownership,
management or compliance control, or (where different) any person within the same
financial group, where such disclosure isappropriate for the purpose of preventing and
detecting money laundering and the financing of terrorism:
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> information contained in any report made to the MLRO (or deputy ML RCul[ Deleted: ).
> information provided to the JFCU thatis in addition to that contained in an external
SAR. | .  Deleted:.
> anyotherinformation thatiskeptunderthe Money Laundering Order. I
128. Article 1(5) of the Money Laundering Order states that a person is a member of the same | [ Deleted:

financial group asanother person if thereis, in relation to the group, a parent company or‘ﬁg
legal person that exercises control over every memberofthat group forthe purposes of
applying group supervision under:

> the CorePrinciplesfor Effective Banking Supervision published by the Basel
Committee; |

[ Deleted: other

[ Deleted: on Banking Supervision;

> the Objectivesand Principlesof Securities Regulation issued by I0SCO; or
> the Insurance Supervisory Principlesissued by JAIS. |

8.7 Investigation and the use of court orders

129. Followingthe receipt ofa SAR andinitial enquiries by the JFCU, reports are allocated to

[ Deleted: the International Association of Insurance

Supervisors

Overviewq]

[ Moved down [12]: 9

{ Moved (insertion) [11]

[ Deleted: disclosure

financial investigation officers for further investigation. Intelligence from reports submitted
to the JFCU is then disseminated to otherintelligence agencies, asappropriate.

130. Where additional information is required from a reporting institution following a SAR, it will
generally be obtained pursuanttoa “production order” issued by the Royal Court under the|
Proceeds of Crime Law, Terrorism Law, Investigation of Fraud (Jersey)Law 1991 and the

Deleted: Investigation of Fraud (Jersey) Law 1991

CriminalJustice (International Co-operation) (Jersey) Law 2001, ora “customer monitoring
order” underthe Terrorism Law. Itis a criminal offence to fail to comply with the terms of
anyorderreceived underthe above legislation.

131. Duringthe course ofaninvestigation, a_supervised person may be served withan order

Deleted: Criminal Justice (International Co-operation) (Jersey)
Law 2001,

designed torestrain particular funds or property pending the outcome ofan investigation. It
should be noted thatthe restraint order may notapply to all funds orassetsinvolved within
a particularbusinessrelationshipand a_supervised person should consider what, ifany, fund

Deleted: firm

andassets may still be utilised subject to having obtained the appropriate consent from the
JFCU.

132. Upon the conviction ofa defendant, a court may orderthe confiscation oftheir criminal
proceeds orthe confiscation ofassets toa value representing the benefit oftheircriminal
conduct, which may require the realisation of assets which were legitimately obtained. A

Deleted: property

Deleted: assets

supervised person may be served with a confiscation orderin relation to any funds or

Deleted: firm

property belongingto that defendant. Forexample, ifa personis found to have benefited
from drug dealingtoavalue of £100,000, then the court may order the confiscation of any
assets belongingtothatpersontoa value of £100,000. Confiscation ofthe proceeds of
criminalconductis becoming common place within manyjurisdictions, and legislation in
placeinJersey provides a mechanism by which overseas criminal confiscation orders may be
recognised. Overseas civil confiscation orders may also be recognisedin Jersey.

133. Property may also be forfeited in Jersey utilising civil proceedings underthe Terrorism Law.
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134. The JFCU will, from time to time, issueliaison notices to all supervised persons, or to a

N . v e e 5 . Deleted: witha view to obtaining additional intelligence, the
particular category of business, with the goal of obtaining additional intelligence. The JFCU

JFCU will

will ensure that the requests contained within such notices are proportionate and reasonable Deleted: general liaison notices )
inthe circumstances, Relevant personsare requested to respond with any relevant Deleted: relevant ]
information nasr nably practicable.
assoon as reaso y.pra ble Deleted: Firms ]
8.7.1 Updates/Feedback from the JFCU Deleted: is )
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135. Because a significant proportion of SARs received by the JFCUrelate to the accounts or
transactions of non-Jersey residents and so are disseminated to overseasintelligence
agencies, itmay not be possible for the JFCU to provide regular updates or feedback on
individual disclosures. However, the JFCUwill provide statistics, trends and advice on a
regularbasis to help enhancethe quality of disclosures. Alternativelya periodic newsletter
may be issued. Inaddition the States of Jersey Police Annual Report contains some
information on disclosures, prosecutions and confiscations.
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Deleted: to
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<#>Lawyers are under a duty to keep the affairs of their clients
confidential, and the circumstances in which they are able to
disclose client communications are strictly limited.q
<#>However, the Proceeds of Crime Law and Terrorism Law
contain provisions requiring the disclosure of confidential
information in certain circumstances to the police (or a MLRO) by
persons working inbusinesses that fall withinSchedule 2 of the
Proceeds of Crime Law (Schedule 2 business). The Laws also
provide individuals who work for law firms conducting Schedule 2
business with certain defences to proceedings for breaching any
duty of confidentiality or for an offence such as money-laundering
if they make a disclosure tothe police, or to an MLRO in
accordance with procedures set down by their employer. 9

<i#> This Section examines aspects of the potential
tensions between alawyer’s duty of confidentiality to his client
and the disclosure requirements imposed under the Proceeds of
Crime Law and Terrorism Law.q|

<#>Statutory Requirements9

<#>Article 34D of the Proceeds of Crime Law and Article 21 of the
Terrorism Law contain comparable provisions. Those provisions
provide that a person employed ina Schedule 2 business commits
an offence if they come into information in the course of that
business which leads them to know or suspect, or have reasonable
grounds to know or suspect, that another person is money
laundering (i.e. an offence under Article 30 or 31 of the Proceeds of
Crime Law (Article 30 (dealing with criminal property) and Article
31 (concealing criminal property)), an offence under Articles 15
and 16 of the Terrorism Law (Article 15 (use and possession etc. of
property for purposes of terrorism) and Article 16 (dealing with
terrorist property) or conduct outside Jersey which if occurring in
Jersey would constitute one of the above offences. The offence is
committed, unless the person reports their knowledge, suspicion or
reasonable grounds toa police officer or tothe MLRO in
accordance with their employer’s procedures. 9

<#>The Money Laundering Order requires that any person who
conducts a financial services business in Jersey must have
procedures in place for reporting such knowledge or suspicion to
the JFCU. 9
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