Investment Business – Codes of Practice


SUBORDINATED LOAN AGREEMENT
	

	

	SUBORDINATED LOAN AGREEMENT

	

	

	BETWEEN

	

	(1)      

	

	

	(2)      

	

	

	and 

	

	 (3) JERSEY FINANCIAL SERVICES COMMISSION 


(This agreement should be executed but not dated by the Lender and the Borrower prior to being forwarded to the Commission for execution and dating.)

THIS SUBORDINATED LOAN AGREEMENT is made on      
BETWEEN
1.      
(“the Lender”)

of registered office:

     
2.      
(“the Borrower”)

of registered office:

     
3. JERSEY FINANCIAL SERVICES COMMISSION, (the “Commission”), a body corporate established in Jersey by the Financial Services Commission (Jersey) Law 1998. 

RECITALS

1. The Commission has registered the Borrower under Article 9 of the Financial Services (Jersey) Law 1998 (as amended) for the purpose of carrying on  FORMDROPDOWN 
 Business.

2. The Borrower wishes to use the Loan, or each Advance under the Facility (as those expressions are defined in Clause 1) in accordance with Principle 5 of the Financial Services (Jersey) Law 1998 Codes Of Practice for  FORMDROPDOWN 
 Business, issued by the Commission (“the Codes”) and any guidance notes and policy statements issued by the Commission in relation to Principle 5 from time to time.  The Borrower has fully disclosed to the Commission the circumstances giving rise to the Loan or Facility and the effective subordination of the Loan and each Advance.

3. The Commission is a party to this Agreement solely for the purpose of consenting to the use of the Loan by the Borrower in calculating its compliance with the financial resource requirements pursuant to the Codes and to enable the Commission to enforce the terms of this Agreement.  

IT IS AGREED THAT:

1 Definitions

(i) In this Agreement, unless the context otherwise requires, the following expressions shall have the following meanings:-

“Advance” means, where this Agreement is for a Facility, an amount drawn or to be drawn down by the Borrower or otherwise made available by the Lender under this Agreement as that amount may be reduced from time to time by any repayment or prepayment permitted under this Agreement;

“Auditor” means the auditor or auditors of the time the Subordinated Loan Agreement is executed; 

“Excluded Liabilities” means those liabilities which can be deducted from Total Liabilities in the calculation of the financial resource requirements in accordance with the methodology set out in the relevant Schedule to the Codes; 

“Facility” means the loan facility referred to in Clause 2;

“Insolvency” means and includes désastre, liquidation, winding up, bankruptcy and sequestration (whichever term may apply to the Borrower) or the equivalent in any other jurisdiction the laws of which the Borrower may be subject; and “insolvent” shall be construed accordingly;

“Liabilities” means all present and future sums, liabilities and obligations payable or owing by the Borrower whether actual or contingent, jointly or otherwise;

“Loan” means the indebtedness of the Borrower to the Lender referred to in Clause 2 as that indebtedness may be reduced from time to time by any repayment or prepayment permitted under this Agreement;

“Minimum Financial Resources” means the minimum financial resources required by the Borrower under Principle 5 of the Codes;

“Non-Variable Terms” means the terms of this Agreement other than the Variable Terms;

“Partner” means, where the Borrower is a partnership, each and every partner of the Borrower as a partner and as an individual; 

“Senior Liabilities” means all Liabilities except the Subordinated Liabilities;

“Subordinated Liabilities” means all Liabilities to the Lender in respect of the Loan or each Advance made under this Agreement and all interest payable thereon;

“Variable Terms” means the variable terms of this Agreement set out in the Schedule.

(ii) In this Agreement, any reference to:
(a) a Recital, Clause or a Schedule is, unless the context otherwise requires, a reference to a Recital or Clause of, or a schedule to, this Agreement and any reference to a sub-clause is, unless otherwise stated, a reference to the sub-clause of the Clause in which the reference appears; 

(b) this Agreement or to any agreement or document referred to in this Agreement shall be construed as a reference to such agreement or document as amended, varied, modified, supplemented, restated, novated or replaced from time to time; and

(c) any statute, statutory provision or codes of practice shall, unless the context otherwise requires, be construed as a reference to such statute, statutory provision, or codes of practice as the same may have been or may from time to time be amended, modified, extended, consolidated, re-enacted or replaced and shall include any subordinate legislation made thereunder including any guidance notes and policy statements.

(iii) In this Agreement, except where the context otherwise requires, words denoting the singular include the plural and vice versa, words denoting a gender include every gender and references to persons include bodies corporate and unincorporate.

(iv) The Recitals and Schedule form part of this Agreement and shall have the same force and effect as if they were expressly set out in the body of this Agreement and any reference to this Agreement shall include the Recitals and the Schedule.

(v) Clause headings in this Agreement are inserted for convenience only and shall not affect the construction of this Agreement.  

2 The Loan or Facility

(vi) Where, as indicated in the Variable Terms, this Agreement is for a loan, the Borrower acknowledges its indebtedness to the Lender in the sum mentioned in the Variable Terms as an unsecured loan upon and subject to the terms and conditions of this Agreement.

(vii) Where, as indicated in the Variable Terms, this Agreement is for a loan facility: 

(d) the maximum aggregate principal amount of each Advance outstanding at any time under the Facility shall not exceed the maximum amount specified in the Variable Terms or other such amount as may be agreed in writing between the Borrower and the Lender from time to time; 

(e) the Facility will be available until the last available date specified in the Variable Terms; and

(f) any specific terms dealing with the mechanics of the drawdown are contained in the Variable Terms.

(viii) The Lender and the Borrower undertake to provide the Commission, immediately upon request, with details in writing of all principal and interest in respect of the Loan or each Advance outstanding for the time being and all payments of any amount made in the period specified by the Commission in the request.

3 Interest

Subject to the provisions in Clauses 4 and 5 of this Agreement, until repayment of the Loan in full or each Advance in full, the Borrower will pay to the Lender interest on the Loan or each Advance (or on any part or parts for the time being remaining outstanding) calculated and payable in the manner set out in the Variable Terms.
4 Repayment of the Loan or Advances

(ix) The provisions of this Clause are subject in all respects to the provisions of Clause 5 of this Agreement. 

(x) The terms concerning repayment are set out in the Variable Terms but are subject to Clause 4

 REF _Ref286041505 \r \h 
(iii). 

(g) Except where the Commission otherwise permits in writing, no repayment or prepayment of the Loan or any Advance may be made, in whole or in part, before the relevant repayment date provided for in the Variable Terms; 

(h) No repayment, early repayment or prepayment of the Loan or any Advance, in whole or in part, may be made unless immediately after such repayment or prepayment, the Borrower would have Minimum Financial Resources; and

(i) Payments of interest at a rate not exceeding the rate provided for in Clause 3 may be made without notice to or consent of the Commission, except that where:
(i) immediately after payment, the Borrower would not have Minimum Financial Resources, or

(ii) before payment, the Insolvency of the Borrower commences, 

no such payment may be made without prior written consent of the Commission.

(xi) If in respect of the Loan or any Advance, default is made for a period of:
(j) seven days or more in the payment of any principal due, or

(k) fourteen days or more in the payment of any interest due,

the Lender may, at its discretion and after taking such preliminary steps or action as may be necessary, enforce payment by instituting proceedings for the Insolvency of the Borrower after giving seven business days prior written notice to the Commission of its intention to do so.

(xii) Subject to Clause 4

 REF _Ref286041576 \r \h 
(vi), the Lender may at its discretion, subject as provided in this Agreement, institute proceedings for the Insolvency of the Borrower to enforce any obligation, condition or provision binding on the Borrower under this Agreement (other than any obligation for the payment of principal monies or interest in respect of the Loan or any Advance) PROVIDED THAT the Borrower shall not by virtue of the institution of any such proceedings for the Insolvency of the Borrower be obliged to pay any sum or sums sooner than the same would otherwise have been payable by it.

(xiii) The Lender may only institute proceedings for the Insolvency of the Borrower to enforce the obligations referred to in Clause 4

 REF _Ref286041596 \r \h 
(v) if:
(l) a default under those obligations is not remedied to the satisfaction of the Lender within 60 days after written notice of such default has been given to the Borrower by the Lender requiring such default to be remedied;

(m) the Lender has taken all preliminary steps or actions required to be taken by it prior to the institution of such proceedings; and

(n) the Lender has given seven business days prior written notice to the Commission of its intention to institute such proceedings.

(xiv) No remedy against the Borrower other than as specifically provided by this Clause 4 shall be available to the Lender whether for the recovery of amounts owing under this Agreement or in respect of any breach by the Borrower of any of its obligations under this Agreement.

5 Subordination

(xv) Notwithstanding the provisions of Clause 4, the rights of the Lender in respect of the Subordinated Liabilities are subordinated to the Senior Liabilities and accordingly payment of any amount (whether principal, interest or otherwise) of the Subordinated Liabilities is conditional upon:

(o) (If the Borrower has not become insolvent) the Borrower having Minimum Financial Resources immediately after payment by the Borrower; and accordingly no such amount which would otherwise fall due for payment shall be payable except to the extent that, 

(i) Clause 4

 REF _Ref286041505 \r \h 
(iii) has been complied with; and

(ii) the Borrower could make such payment and still have Minimum Financial Resources immediately thereafter.
(p) The Borrower being solvent at the time of, and immediately after, the payment by the Borrower and accordingly no such amount which would otherwise fall due for payment shall be payable except to the extent that the Borrower could make such payment and still be solvent.

(xvi) For the purposes of Clause 5

 REF _Ref286041690 \r \h 
(i)

 REF _Ref286041691 \r \h 
(a), the Borrower shall be solvent if it is able to pay its Liabilities (other than the Subordinated Liabilities) in full disregarding:
(q) obligations which are not payable or capable of being established or determined in the Insolvency of the Borrower, and

(r) the Excluded Liabilities.

(xvii) Payment of interest at a rate not exceeding the rate provided in Clause 3 of this Agreement may be made to the extent permitted by Clause 5

 REF _Ref286041690 \r \h 
(i)

 REF _Ref286041751 \r \h 
(b) above without prior notification to the Commission.

(xviii) For the purposes of Clause 5

 REF _Ref286041690 \r \h 
(i)

 REF _Ref286041751 \r \h 
(b) above a written report given at any relevant time as to the solvency of the Borrower by its Auditor, in a form and substance acceptable to the Commission, shall in the absence of proven error be treated and accepted by the Commission, the Lender and the Borrower as correct and sufficient evidence of such solvency.

(xix) If the Lender shall receive from the Borrower payment of any sum in respect of the Subordinated Liabilities when any of the terms and conditions referred to in Clause 5

 REF _Ref286041690 \r \h 
(i) above is not satisfied, or where such payment is prohibited under Clause 4
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(iii), the payment of such sum shall be void for all purposes and such sums shall be received by the Lender upon trust to return the same to the Borrower.  Any sums so returned shall then be treated for the purposes of the Borrower's obligations under this Agreement as if they had not been paid by the Borrower and its original payment shall be deemed not to have discharged any of the obligations of the Borrower under this Agreement.  A request to the Lender for the return of any sum under the foregoing provisions of this Clause 5

 REF _Ref286041830 \r \h 
(v) shall be in writing and shall be made by or on behalf of the Borrower or, as the case may be, its Auditor.
6 Representations and undertakings of Borrower

From and after the date of this Agreement the Borrower will not without the prior written consent of the Commission:
(xx) secure all or any part of the Subordinated Liabilities; 

(xxi) redeem, purchase or otherwise acquire any of the Subordinated Liabilities; 

(xxii) amend any document evidencing or providing for the Subordinated Liabilities; 

(xxiii) repay any of the Subordinated Liabilities otherwise than in accordance with the terms of this Agreement; 

(xxiv) take or omit to take any action whereby the subordination of the Subordinated Liabilities or any part thereof to the Senior Liabilities might be terminated, impaired or adversely affected; and

(xxv) arrange or permit any contract of suretyship (or similar agreement) relating to its Liabilities under this Agreement to be entered into, 

other than as disclosed in writing to the Commission and the Borrower represents that it has not taken any of the steps described before the date of the Agreement.

7 Representations and undertakings of Lender

From and after the date of this Agreement the Lender will not without the prior written consent of the Commission: 

(xxvi) assign, transfer, dispose of or encumber the whole or any part of the Subordinated Liabilities or purport to do so in favour of any person; 

(xxvii) purport to retain or set-off at any time any amount payable by it to the Borrower against any amount of the Subordinated Liabilities except to the extent that payment of such amount of the Subordinated Liabilities would be permitted at such time by this Agreement, and the Lender shall immediately pay an amount equal to any retention or set off in breach of this provision to the Borrower and such retention or set off shall be deemed not to have occurred; 

(xxviii) amend or waive any terms of any document evidencing or providing for the Subordinated Liabilities; 

(xxix) attempt to obtain repayment of any of the Subordinated Liabilities otherwise than in accordance with the terms of this Agreement; 

(xxx) take or omit to take any action whereby the subordination of the Subordinated Liabilities or any part of them to the Senior Liabilities might be terminated, impaired or adversely affected; and

(xxxi) take or enforce any security, guarantee or indemnity from any person for all or any part of the Subordinated Liabilities, and the Lender shall, upon obtaining or enforcing any security, guarantee or indemnity notwithstanding this undertaking, hold the same (and any proceeds thereof) on trust for the Borrower, 

other than as disclosed in writing to the Commission, the Lender represents that it has not done so before the date of the Agreement.

8 Consent 

Without prejudice to any other remedies available to the Commission pursuant to this Agreement or otherwise, it is acknowledged by the Lender and the Borrower that in the event that either the Lender or the Borrower breach Clause 6 or 7 of this Agreement, the Commission’s consent to the use of the Loan in the Borrower’s calculation of its financial resources requirements pursuant to the Codes, shall be withdrawn with effect from the date of the breach.

9 Partial invalidity

If any of the provisions of this Agreement is or becomes invalid, illegal or unenforceable under any law, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired.

10 Additional terms

Subject to Clause 11, additional terms may be agreed between the parties as set out in the Variable Terms provided that, if there is any inconsistency between the Variable Terms and the Non-Variable Terms, the Non-Variable Terms shall prevail.

11 Documentation

This Agreement forms the entire agreement as to the Subordinated Liabilities.  If there are other terms relating to the Subordinated Liabilities existing at the date of this Agreement and not comprised in this Agreement such terms shall be of no further force and effect.  No variation or amendment to this Agreement shall be of any effect unless it is in writing and signed by all the parties.  Any amendment to this agreement made or purported to be made without the written consent of the Commission shall be void.

12 Indemnity 

The Commission shall not, by virtue of being a party to this Agreement, be taken to be a trustee for, or have any obligations to any person, including for the avoidance of doubt, any person to whom some or all of the Senior Liabilities are owed.  Each of the Lender and the Borrower jointly and severally indemnify the Commission against all claims, losses, costs and expenses and other liabilities made against or incurred by the Commission as a consequence of it having rights or taking action under this Agreement.  

13 Notices 

(xxxii) any communication to be given in connection with the matters contemplated by this Agreement shall be in writing signed on behalf of the party giving it or by any means of electronic transmission in a legible form and addressed in the following manner, as appropriate: 

If to the Lender:

Attention:  
     
Address: 
     
Fax: 
     
E-mail: 
     
If to the Borrower:

Attention:  
     
Address: 
     
Fax: 
     
E-mail: 
     
If to the Commission:

Attention: 
Director,  FORMDROPDOWN 

At its place of business as specified on its website from time to time. 

Fax: 
(0)1534 822047
E-mail: 
info@jerseyfsc.org

(xxxiii) A notice given to the Commission shall have no effect, and time shall not start to run in connection with that notice, until the Commission has given to the sender written confirmation of its receipt.

(xxxiv) In the absence of evidence of earlier receipt, any notice or other communication shall be deemed to have been duly given:

(s) if delivered personally, when left at the registered office of the relevant party; 

(t) if sent by mail two days after posting it;

(u) if transmitted by fax to a fax number referred to in this Clause, when the sending fax machine produces a print out which confirms that transmission has taken place; and

(v) if sent by e-mail, immediately.

14 Counterparts 

This Agreement may be executed in any number of counterparts and by the parties on separate counterparts, but shall not be effective until each party has executed at least one counterpart.  Each counterpart shall be deemed to be an original but all the counterparts together shall constitute one and the same agreement.  

15 Borrower being a partnership 

Where the Borrower is a partnership: 

(xxxv) this Agreement shall subsist in full force and effect notwithstanding any change which may take place from time to time in the constitution or title of the Borrower by the retirement of the present Partners or any of them or the assumption of new Partners or by a change of name PROVIDED THAT: 

(w) a retired Partner shall continue to be liable for the payment of all sums due under this Agreement and implementation of all other obligations in this Agreement until the Lender and the remaining Partner(s) shall agree in writing to release a retired Partner from those obligations and the Commission has agreed in writing to the release; and 

(x) in the event of a new Partner being assumed as a partner of the Borrower the other Partners shall procure that said assumed Partner shall become bound to the Lender as a party to this Agreement and shall execute such addendum hereto as the Lender and the Commission may consider necessary, 

the obligations and undertakings of the Borrower under this Agreement shall bind the Borrower and the Partners jointly and severally.  
16 Law 

(xxxvi) This Agreement is governed by and shall be construed in accordance with the laws of Jersey and each party irrevocably submits to the jurisdiction of the Courts of Jersey.
(xxxvii) The Courts of Jersey shall have exclusive jurisdiction in relation to any claim, dispute or difference concerning this Agreement and any matter arising therefrom. 

(xxxviii) Each party irrevocably waives any right that it may have to an action being brought in an inconvenient forum, or to claim that the Courts of Jersey do not have jurisdiction. 
17 Service of Process  
(xxxix) Without prejudice to any other mode of service allowed under any relevant law, the Lender irrevocably appoints       of       (the “Process Agent”) as its agent for Service of Process in relation to any proceedings before the Courts of Jersey in connection with this Agreement and will immediately appoint a new agent for Service of Process should the above agent resign or otherwise cease to be the agent for process or cease to maintain a registered office in Jersey.

(xl) The Lender and the Borrower agree that failure by their respective process agents to notify them of the process will not invalidate the proceedings concerned.

Schedule – Variable Terms

	18 The Loan or Facility  (With reference to Clause 2 of the Agreement)


	     

	19 Interest  (With reference to Clause 3 of the Agreement)



	     

	20 Repayment  (With reference to Clause 4

 REF _Ref286041930 \r \h 
(ii) of the Agreement and subject always to Clauses 4

 REF _Ref286041505 \r \h 
(iii) (restrictions on repayment) and 5 (subordination) of the Agreement_)



	 



	Notes to 3 Repayment.

1. The repayment date for the Loan must be more than one of the following:
 a date not less than two years from the date of drawdown, provided in compliance with Clause 4

 REF _Ref286041505 \r \h 
 \* MERGEFORMAT (iii) of the Agreement, and

 a date not less than two years from the Lender giving notice in writing to the Borrower and the Commission, or

 a date not less than two years from the Borrower giving notice in writing to the Lender and the Commission.

2. Where the Agreement is for a loan facility each Advance must be treated separately and have a repayment date not less than two years from the date of drawdown, or be subject to not less than two years’ notice or have and be subject to both.



	21 Additional terms



	     

	22 Jurisdiction

The person(s) indicated is (are) appointed as agents for service of process –



	(y) by the Lender -      

	Of  
     

	(z) by the Borrower -       

	Of

          



IN WITNESS WHEREOF the Lender, the Borrower and the Commission have signed this Agreement and for the avoidance of doubt this Agreement shall become effective on it being executed and dated by the Commission.

SIGNED for and on behalf of the Lender


In the presence of:

Name:



Title:


SIGNED for and on behalf of the Borrower


In the presence of:

Name:


Title:


SIGNED for and on behalf of the Commission


Name:


Title:


Name:


Title:
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